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United States Court of Appeal^ for the 

District of Columbia 
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I 

i 

No. 6497. 

Morris Cafritz, Appellant, 

i 

vs. 

Luther H. Reichelderfer, Herbert B. Crosby and Donald 
A. Davison, Commissioners of the District of Columbia. 

I 

I 

___ 

i 

i 

a Supreme Court of the District of Columbia. 

District Court No. 2151. 

In re Condemnation of Land for the Extension of 45th 
Street, N. W., Between Alton Place and Murdock Mill 
Road, in the District of Columbia. 

United States of America, j 

District of Columbia, ss: j 

Be it remembered, That in the Supreme Cjourt of the 
District of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, tHe following 
papers were filed and proceedings had, in the atiove-entitled 
cause, to wit: j 

1 Petition. 

Filed May 5, 1932. 

In the Supreme Court of the District of Columbia, Holding 

a District Court. 

District Court No. 2151. | 

In re Condemnation of Land for the Extension of 45th 
Street, N. W., Between Alton Place and Murdock Mill 
Road, in the District of Columbia. 

The petition of Luther H. Reichelderfer and [Herbert B. 
Crosby, Commissioners of the District of Colombia, and 
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Donald A. Davison, Acting Commissioner of the District 
of Columbia, respectfully represents: 

1. That they are the Commissioners of the District of 
Columbia, and as such Commissioners institute this pro¬ 
ceeding under the authority of a certain provision of the 
Act of Congress approved March 4, 1913, entitled “An Act 
making appropriations for the government of the District 
of Columbia for the fiscal year ending June 30th, 1914, and 
for other purposes”, which provision reads; in part, as 
follows: 

“That the Commissioners of the District of Columbia are 
hereby authorized to open, extend or widen any streets, 
avenues, road or highway to conform with the plan of the 
permanent system of highways in that portion of the Dis¬ 
trict of Columbia outside of the cities of Washington and 
Georgetown adopted under the Act of Congress approved 
March second, eighteen hundred and ninety-three, as 
amended by the Act of Congress approved June twenty- 
eighth, eighteen hundred and ninetv-eight, by condemna- 
tion under the provisions of subchapter one of Chapter XV 
of the Code of Law for the District of Columbia.” 

And that they conduct this proceeding as authorized by a 
certain Act of Congress, approved May 28th, 1926, entitled 
“An Act to provide for the condemnation of land for the 
opening, extension, widening, or straightening of streets, 
roads, avenues or highways in accordance with the plan 
of the permanent system of highways for the Dis- 
2 trict of Columbia, and for other purposes”, which 
Act reads as follows: 

“That in all condemnation proceedings instituted by the 
Commissioners of the District of Columbia in accordance 
with the provisions of sub-chapter 1, of Chapter XV of the 
Code of Law for the District of Columbia for the acquisi¬ 
tion of land for the opening, extension, widening, or 
straightening of Pinev Branch Road between Thirteenth 
and Butternut Streets, Thirteenth Street, extended, except 
through the Walter Reed Hospital Reservation; Concord 
Avenue: Nicholson Street or any street, avenue, road 
or highway in accordance with the plan of the permanent 
svstem of highways for the District of Columbia, all or anv 
part of the entire amount found to be due and awarded 
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by the jury in said proceedings as damages for, and in re¬ 
spect of, the land condemned for such streetsj, avenues, 
roads, or highways, or parts of streets, roads, avenues, or 
highways, plus all or any part of the costs and expenses of 
said proceedings may be assessed by the jury ag benefits: 
Provided, however, That if the total amount of damages 
awarded by the jury in any such proceedings, plus the 
costs and expenses of said proceedings, be in excess of the 
total amount of benefits, it shall be optional with the Com¬ 
missioners of the District of Columbia to abide by the 
verdict of the jury, or, at any time before the final ratifica¬ 
tion and confirmation of the verdict, to enter a voluntary 
dismissal of the cause. 

“Sec. 2. That there is hereby authorized to be appro¬ 
priated out of the revenues of the District of j Columbia 
such sums as may be necessary from time to titne to pay 
the costs and expenses of the condemnation proceedings 
instituted under the authority of this Act and fo:; the pay¬ 
ment of the amount awarded as damages, the amounts col¬ 
lected as benefits to be covered into the Treasury of the 
United States to the credit of the revenues of th|e District 
of Columbia: Provided, however, That if the total amount 

7 7 • i • 

of damages awarded by the jury in any such proceedings 
plus the costs and expenses of said proceedings, be in 
excess of the total amount of assessments for benefits, such 
excess shall be paid out of the appropriations herejn author¬ 
ized.’ J 

! 

2. That your petitioners, by virtue of the foregoing pro¬ 
visions, have officially ordered the extension of 45th Street, 
N. W., between Alton Place and Murdock Mill Road, in the 
District of Columbia, and in furtherance thereof file this 
petition according to the provisions of subchapter one of 

chapter fifteen of the Code of Law for the district of 
3 Columbia, for the purpose of acquiring the hereinaf¬ 
ter described land for the said extensioii of 45th 
Street, N. W., between Alton Place and Murdock Hill Road, 
in the District of Columbia, as aforesaid. 

3. That the said extension of 45th Street, N. W.| between 
Alton Place and Murdock Mill Road, in the District of Co¬ 
lumbia, conforms with the plan of the permanent System of 
highways in that portion of the District of Coluipbia out¬ 
side of the cities of Washington and Georgetown^ adopted 

2—6497a 



4 
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under the Act of Congress approved March 2nd, 1893, as 
amended by the Act of Congress approved June 28th, 1S98. 

4. That a map or plat showing the land to be taken for 
the extension of 45th Street, N. W., between Alton Place 
and Murdock (Mill Road, in the District of Columbia, is 
hereto annexed as part of this petition and marked “Ex¬ 
hibit, D. C. No. 1.” 

5. That the land necessarv for the said extension of 45th 
Street, N. W., between Alton Place and Murdock Mill Road, 
in the District of Columbia, together with the names and 
residences of the owners of the fee thereof, so far as the 
same can be ascertained, is particularly described as fol¬ 
lows : 

Descriptions of Land to be Condemned for the Extension 

of 45th Street Between Alton Place and Murdock Mill 

Road, N. \V. 

Part of a tract of land taxed as Parcel 24/107. 

Being the east 90 feet by full width of said Parcel 24/107, 
more particularly described by metes and bounds as follows: 

Beginning for the same in the north line of Alton Place, 
60 feet wide, at a point distant 116.61 feet west of the south¬ 
west corner of Lot 39, Square 1590, and running thence with 
the north line of Alton Place, 60 feet wide, west 90 feet; 
thence leaving said Alton Place and running north 220 feet 
to the south line of Albemarle Street, 90 feet wide; thence 
with said south line, east 90 feet; thence leaving said Albe¬ 
marle Street and running south 220 feet to the point of 
beginning, containing 19800 square feet. 

Louise B. Mazza, owner. 

Residence: 3500 Connecticut Avenue, N. W. 

Part of a tract of land taxed as Parcel 24/99. 

Beginning for the same in the north line of Albemarle 
Street, 90 feet wide, at a point distant west 306.65 feet from 
the southwest corner of Lot 9, Square 1588, and run- 
4 ning thence with the north line of Albemarle Street, 
90 feet wide, west 90 feet; thence leaving said Albe¬ 
marle Street and running north 321.30 feet to the southerly 
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line of Murdock Mill Road; thence with said southerly line, 
south 79° 55'30" east 91.41 feet; thence leaving jsaid Mur¬ 
dock Mill Road and running south 305.31 feet to the point 
of beginning, containing 28197.44 square feet. 

Louise B. Mazza, owner. 

Residence: 3500 Connecticut Avenue, N. W. 1 

WAW. I 

Wherefore, the premises considered, and in Accordance 
with the further provisions of subchapter one of chapter 
fifteen of the Code of Law for the District of Columbia, your 
petitioners pray as follows: 

I 

1. That this Honorable Court shall cause public notice of 
not less than twenty days to be given of the institution of 
these proceedings by advertisement in three d^ily news¬ 
papers published in the District of Columbia, wh^ich notice 
shall warn and require all persons having any interest in 
these proceedings to appear in the Court at a day j named in 
said notice, and to continue in attendance until jthe Court 
shall have made its final order ratifying and confirming the 
award of damages and the assessments of the benefits of 
the jury; and shall cause a copy of said notice to be served 
by the United States Marshal for the District of Columbia, 
or his deputies, upon each of the owners of the land to be 
condemned as can be found by the said Marshal, or his 
deputies, within the District of Columbia, and upon the 
tenants and occupants of the same. 

2. That this Honorable Court shall empanel a jury in 
accordance with the law provided for in such cases, to ascer¬ 
tain the damages each owner of the land taken ma^ sustain 
by reason of the aforesaid extension of 45th Street, N. W., 
between Alton Place and Murdock Mill Road, in the District 
of Columbia, and the condemnation of the land Necessary 

for the same, and to assess the benefits Resulting 
5 therefrom in accordance with the provisions of the 
aforesaid Act of Congress and the aforesaid sub- 

I 

chapter one of chapter fifteen of the Code. 

3. That such other and further orders may be passed and 
proceedings had herein as are contemplated by the afore¬ 
said Act of Congress to the end that the aforesaid land mav 

i • 

be condemned and secured for the said extension of 45th 
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Street, N. W., between Alton Place and Murdock Mill Road, 
in the District of Columbia, as aforesaid. 

L. H. REICHELDERFER, 

H. B. CROSBY, 

D. A. DAVISON, 

Commissioners, District of Columbia. 
WILLIAM W. BRIDE, 

Corporation Counsel, D. C.; 

WALTER L. FOWLER, 

Assistant Corporation Counsel, D. C.; 

Attorneys for Petitioners. 

District of Columbia, ss : 

Personally appears Luther H. Reichelderfer, who being 
first duly sworn according to law, deposes and says that he 
is one of the Commissioners of the District of Columbia; 
that he has read the foregoing petition of said Commission¬ 
ers and knows the contents thereof; that the facts therein 
stated upon his personal knowledge are true and those 
stated upon information and belief, he believes to be true. 

L. H. REICHELDERFER. 

Subscribed and sworn to before me this 28th day of April, 
ADI QQ9 

[seal.]* ADAM A. GIEBEL, 

i Notary Public , D. C. 

(Here follows photolithograph, side folio 6.) 

7 Memoranda. 

May 5, 1932.—rXotice and Order of Publication, filed. 
July 6, 1932.—Proofs of Publication in Washington Her¬ 
ald, Evening Star and Washington Post, filed. 

Order Entering Appearance. 

Filed May 9, 1933. 

******* 

The Clerk will please enter my appearance as attorney 
for the Cafritz Company. 

MILTON STRASBURGER, 
Attorney for Cafritz Company. 
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LUTHER H. REICHELDERFER, ET AL. | 

i 

Verdict of the Jury. | 

Filed November 28, 1934. 

I 

****** i • 

i 

We, the jury in the above entitled cause, hereby find the 
following verdict and award of damages for and in respect 
of the land to be condemned and taken for the acquisition 
of land for the extension of 45th Street, Northwest, be¬ 
tween Alton Place and Murdock Mill Road, in the District 
of Columbia, as shown on a map or plat filed with the peti¬ 
tion in this cause, amounting to the sum of Nine thousand 
thirty five and 54/100 Dollars ($9,035.54) as s£t forth in 
Schedule No. 1, hereto annexed as part hereof, j 
And we, the jury aforesaid, hereby find the eixpenses of 
these proceedings to amount to the sum of Six hu'ndred fifty 
seven and 77/100 Dollars ($657.77). j 

And we, the jury aforesaid, hereby find the amount 
8 of benefits accruing by reason of the condemnation 
of land necessary for the acquisition of land for the 
extension of 45th Street, Northwest, between A^ton Place 
and Murdock Mill Road, in the District of Columbia, as 
aforesaid, to be the sum of Nine thousand twenty four and 
23/100 Dollars ($9,024.23). | 

And we, the jury aforesaid, find the lots, pieces |or parcels 
of land which will be benefited by the aforesaid Acquisition 
of land for the extension of 45th Street, Northwest, between 
Alton Place and Murdock Mill Road, in the District of Co¬ 
lumbia, are the lots, parts of lots, pieces or parcejls of land 
mentioned and described in Schedule 2, hereto annexed as 
part hereof, and we hereby find that the several lots, or 
parts of lots, pieces or parcels of land mentioned and de¬ 
scribed in said Schedule No. 2, will be benefited to the ex¬ 
tent of the respective amounts mentioned and set forth in 
Schedule No. 2, and we hereby assess against the said lots, 
or parts of lots, pieces or parcels of land, respectively, as 
and for benefits as aforesaid, the several amounts! specified 
and set forth in said Schedule No. 2. 

Witness our hands and seals, this 26th day of November, 
A. D. 1934. 


J. I. BELT. 

HENRY J. KLEIN. 
PARKER H. SWEET. 
M. MIDDLETON. 
GARDNER P. ORME. 


[seal.] 

[seal.] 

[SEAL.] 

[seal.] 

[seal.] 
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9 Schedule No. 1: Damages. 

Part of a tract of land taxed as Parcel 24/107. 
Being the east 90 feet bv full width of said 
Parcel 24/107, more particularly described by 
metes and bounds as follows: Beginning for 
the same in the north line of Alton Place, 60 
feet wide, at a point distant 116.61 feet west 
of the southwest corner of Lot 39, Square 
1590, and running thence with the north line 
of Alton Place, 60 feet wide, west 90 feet; 
thence leaving said Alton Place and running 
north 220 feet to the south line of Albemarle 
Street, 90 feet wide; thence with said south 
line, east 90 feet; thence leaving said Albe¬ 
marle Street and running south 220 feet to the 
point of beginning, containing 19,800 square 
feet ... 

Part of a tract of land taxed as Parcel 24/99. 
Beginning for the same in the north line of 
Albemarle Street, 90 feet wide, at a point dis¬ 
tant west 306.65 feet from the southwest cor¬ 
ner of Lot 9, Square 1588, and running thence 
with the north line of Albemarle Street, 90 
feet wide, west 90 feet; thence leaving said Al¬ 
bemarle Street and running north 321.30 feet 
to the southerly line of Murdock Mill Road: 
thence with said southerly line, south 
79° 55' 30" east 91.41 feet; thence leaving said 
Murdock Mill Road and running south 305.31 
feet to the point of beginning, containing 
28,197.44 square feet . 


Costs and Expenses: 

Clerk of Court .$ 15.00 

Advertising . 142.72 

Stenographer . 50.05 

Expert fitnesses . 150.00 

Jurors . ;. 300.00 


Total 

W. 


$3,960.00 


$5,075.54 


$ 657.77 
$9,693.31 
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Schedule No. 2: Benefits. 
Sheet No. 1. 

Amount 
assessed as 
benefits 


Amount 
assessed as 
benefits 


Square 1564 Lot 31 $ 32.97 
Parcel 23/33 . 66.18 

Square 1565—Lots 

1 15.00 

24 10.00 

25 5.03 

26 5.00 

27 5.00 

28 5.00 

29 5.00 

30 5.00 

31 10.00 

32 10.00 

33 10.00 

34 10.00 

35 10.00 

36 10.05 

37 23.45 

38 15.00 

39 15.00 

40 15.00 

41 15.00 

42 15.00 

43 15.00 

44 15.00 

$342.68 


- Brought forward! .$ 342.68 


Square 1566—Lot 

800 . 

Parcel 24/107 
(Remainder) . \ 
Parcel 24/110 . . j 
Square 1568—Lot 
800 .' 


Square 1569—Lot 

801 .. 

Lot 802 . 


Square 1587— 
Lot 801 
Lot 29 
Lot 802 


Square 1588—Lots 

1 I 

2 | 

3 

4 

5 

6 

7 

8 
9 

10 
20 
22 


10.00 

1,196.63 

26.93 

468.92 

\ 

424.00 

254.50 

520.00 

57.75 

232.75 

10.00 

5.00 

5.00 

5.00 

5.00 

5.00 

5.00 

5.00 

7.50 

10.00 

20.00 

30.00 
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Sheet 

No. 2. 



Amount 


Amount 


assessed as 


assessed as 


benefits 


benefits 

Brought forward. 

$3,676.66 

Brought forward 

$5,898.16 

Square 1588 Lots 


Square 1590 Lots 


24 

30.00 

34 

5.00 

25 

10.00 

35 

5.00 

26 

10.00 

38 

20.00 

27 

10.00 

39 

31.69 

800 

787.22 

40 

20.00 

Parcel 24/99 


41 

10.00 


40 

10 00 

(Remainder) . . . 

1,279.28 

43 

i V/«vU 

10.00 

Square 1590 Lots 


44 

10.00 

8 

5.00 

45 

6.59 

13 

10.00 

46 

7.50 

14 

10.00 

47 

15.00 

17 

10.00 

801 

4.26 

21 

00 

10.00 

10.00 

5.00 

5.00 

5.00 

5.00 

Parcel 24/71 . . . . 

441.80 

23 

24 

25 

26 

Parcel 23/24 
Parcel 24/92 
Parcel 24/106 . . . 
Parcel 24/82 . . .. 

12.30 
9.18 
279.47 
. 255.00 

127 

5.00 

Square 1591 Lots 


28 

5.00 

1 

14.90 

29 

5.00 

2 

5.00 

30 

5.00 

3 

5.00 


$5,898.16 


$7,075.85 

12 

Sheet 

No. 3. 


Brought forward. . 

$7,075.85 

Brought forward. . 

$7,224.24 

Square 1591 Lots 


Parcel 23/37. 

26.79 

7 

5. 



10 

10 . 

Square 1592 Lot 8. 

45.57 

■ 11 

10 . 

“ 9. 

21.17 

12 

10 . 



13 

10 . 

Parcel 24/58. 

. 1,228.36 

14 

10 . 

Parcel 24/109. .. . 

157.03 
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Sheet No. 3—Continued. 

Amount 
assessed as 
benefits 


15 

10 . 

Parcel 

24/113 

16 

10 . 

Parcel 

24/90. 

17 

10 . 

Parcel 

24/72. 

18 

10.09 

Parcel 

23/28. 

19 

20 . 

Parcel 

23/31. 

20 

15. 

Parcel 

23/32. 

800 

15. 



802 

3.30 




Amount 
assessed as 
benefits 

81.67 

25. 

50. 

40. 

100 . 

24.40 


$7,224.24 


Total .| $9,024.23 

13 Order Ratifying and Confirming Verdict in\Part. 

Filed December 20,1934. j 

On motion of the Commissioners of the District Of Colum¬ 
bia, petitioners herein, by their counsel, and it appearing to 
the Court that the jury empaneled and sworn in the above 
entitled cause returned its verdict on the 26th dhy of No¬ 
vember, 1934, it is by the Court this 20th day of December, 
1934, ordered: | 

That said verdict, awards and assessments bej and the 
same are hereby in all respects finally ratified jand con¬ 
firmed except as to benefits assessed against land i}o part of 
which was taken in this proceeding as to all of which fur¬ 
ther orders will be prepared. 

And it is further adjudged, ordered and decreed, that 
upon the payment of the said several awards for f[he prop¬ 
erties as to which said verdict is ratified and confirmed by 
this order to the parties thereto entitled, or into the Regis¬ 
try of the Court in accordance with the provision^ of Sec¬ 
tion 491n of the Code of Law for the District of Columbia, 
the several pieces or parcels of land, involved in piis pro¬ 
ceeding shall become and be the property of the | District 
of Columbia, for the purposes for which this proceeding 
was instituted. 

By the Court: 

F. DICKINSON LETT^, 

Justice. 
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14 Memoranda. 

December 20, 1934.—Notice and Order of Publication to 
Property Owners, filed. 

January 10, 1935.—Objections and Exceptions of Morris 
Cafritz to Verdict, filed. 

January 11,i 1935.—Proofs of Publication in the Wash¬ 
ington Times, the Evening Star and the Washington Post, 
filed. 

Amended Objections and Exceptions of Morris Cafritz. 

Filed Februarv 8, 1935. 

Now comes Morris Cafritz, and with leave of Court first 
had and obtained, files the following amended objections 
and exceptions to the verdict of the jury in so far as the 
same relates to Lot 800, Square 1568, Lot 801, Square 1569, 
Lot 802, Square 1569, Lot SOI, Square 1587, Lot 802, Square 
1587, and Lot 800, Square 15S8, now known as Lots 38 and 
39 to 50 inclusive, Square 1588, of all of which he is the 
owner: 

1. The said verdict is unjust and unreasonable. 

2. The several assessments of benefits against the said 
lands are excessive. 

3. The verdict is unsupported by the evidence and is con¬ 
trary to the evidence. 

4. The equality of the assessment is not but the inequal¬ 

ity thereof is apparent upon the face of the record. 

15 5. The jury did not give to the dedication for 45th 
Street North of the area condemned that considera¬ 
tion which is required by Section 491g of the Code. 

6 . The record fails to show that the jury made any view 
or inspection of the property condemned or assessed. 

7. No evidence was offered tending to prove that an offi¬ 
cial grade had been established for 45th Street North of 
the area condemned, or to prove the topographical condi¬ 
tions of the lots, pieces or parcels of land belonging to this 
exceptant which the jury might find to be benefited by the 
extension or condemnation. 

5. In so far as the assessment on Lot 800, Square 1588, 
is concerned, it is a misdescription unless intended to apply 
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to the unsubdivided portion remaining after the subdivi¬ 
sions hereinafter mentioned, in which event jit is grossly 
excessive and the inequality thereof is self-ejvident, inas¬ 
much as the north 136 feet of the said lot was subdivided 
on December 16, 1933, into Lots 2S to 39, inclusive, with a 
frontage of 50 feet and a depth of 120 feet epch and a 16 
foot alley to the South of the same, and on December 10, 
1934, the said Lots 27 to 37 were re-subdivided into Lots 
40 to 50 with a frontage of 45.5 feet each excebt Lot 40 at 
the corner of Brandywine and 45th Street, which was given 
a frontage of 45 feet, Lots 38 and 39 at 44th ajnd Brandy¬ 
wine Streets remaining with a frontage of 5b feet each, 
and each of the said lots having a depth of 120 feet to a 16 
foot alley, and if the assessment is intended tp cover the 
whole of Lot 800, Square 1588, as it stood before the said 
subdivisions it includes an assessment on an allely dedicated 
to public use on December 16, 1933, with a width of 16 feet 
and a length of 600 feet. I 

WILLIAM C. SULLIVAN, 
Attorney for M or rid Cafritz. 

Fiat. I 

Let this be filed. Feb. 8/35. A. A. W. ! 

i 

i 

16 Affidavit of William C. Sullivan. 

District of Columbia, ss : j 

I, William C. Sullivan, on oath say that I am! the agent 
and attorney of Morris Cafritz and make this affidavit in 
my said capacity; that I have read the foregoing and an¬ 
nexed amended objections and exceptions of Morris Ca¬ 
fritz, and that the eighth paragraph thereof correptly states 
the fact with respect to subdivisions made of lanjds shown 
on the condemnation plat as Lot 800, in Square lo88. 

WILLIAM C. SULLjIVAN. 

i 

Subscribed and sworn to before me this 8th daj of Feb- 
ruarv, A. D. 1935. j 

FRANK E. CUNNINGHAM, 

\ Clerk, 

By C. E. STEWART, Jr., j 

Ass’t Clerk. 


i 
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Affidavit of Charles A. Jones. 

District of Columbia, ss : 

I, Charles A. Jones, on oath say that I am and for the 
past twenty-five years except the period of time I was in 
the Army during the World War, parts of the years 1918 
and 1919, have been engaged in the real estate business in 
the District of Columbia, that since July 14th, 1933, I have 
been connected with the Home Owners Loan Corporation, 
and at the present time am Deputy General Manager in 
the National Headquarters of that organization; that I am 
familiar and acquainted with the values of real estate in 
the District of Columbia generally, and in particular with 
the values in the vicinity of 45th and Albemarle 
17 Streets, Northwest, including the strip dedicated for 
45th Stfeet from Murdock Mill Road on the South 
to Chesapeake Street on the North; that I have made a 
particular study of the said strip for the purposes of this 
affidavit, and that in my opinion for building purposes the 
land dedicated for 45th Street between Murdock Mill Road 
and Brandvwine Street, between Brandvwine Street and 
Burlington Street and between Burlington Street and 

V* Vr 7 

Chesapeake Street is of a minimum value of fifteen (15) 
cents per square foot. 

i CHARLES A. JONES. 

Subscribed and sworn to before me this 7 day of Feb- 
ruarv, A. D. 1935. 

[seal.] IRENE DOYLE WILSON, 

Notary Public in and for the 

District of Columbia. 

Affidavit of J. Dallas Grady. 

District of Columbia, ss; 

I, J. Dallas Grady, on oath say that I am and for twenty- 
seven years last past have been engaged in the real estate 
business in the District of Columbia; that I am familiar and 
acquainted with the values of real estate in the District of 
Columbia generally, and in particular with the values in the 
vicinitv of 45th and Albemarle Streets, Northwest, includ- 

ml 

ing the strip dedicated for 45th Street from Murdock Mill 
Road on the South to Chesapeake Street on the North; that 
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I have made a particular study of the said strip for the 
purposes of this affidavit, and that in my opinion for build¬ 
ing purposes the land dedicated for 45th Street between 
Murdock Mill Road and Brandvwine Street, between Bran- 
dywine Street and Burlington Street and betweeh Burling¬ 
ton Street and Chesapeake Street is of a fiir market 
18 value of Twenty (20) cents per square foot, all with¬ 
out making any allowance for the land constituting 
the intersections. 

J. DALLAS GfRADY. 

Subscribed and sworn to before me this 6t.h d^y of Feb¬ 
ruary, A. D. 1935. 

[seal.] COURTNEY A. McNAMARA, 

Notary Public in and f(\r the 

District of Columbia . 

Affidavit of Medford P. Canby. \ 

District of Columbia, ss : 

I, Medford P. Canby, on oath say that I am and for 
twelve years last past have been engaged in the rpal estate 
business in the District of Columbia; that I am fanpiliar and 
acquainted with the values of real estate in the I)istrict of 
Columbia generally, and in particular with the (values in 
the vicinity of 45th and Albemarle Streets, Northwest, in¬ 
cluding the strip dedicated for 45th Street from iMurdock 
Mill Road on the South to Chesapeake Street on tile North; 
that I have made a particular study of the said strip for 
the purposes of this affidavit, and that in my opinion for 
building purposes the land dedicated for 45th Street be¬ 
tween Murdock Mill Road and Brandywine Streetj between 
Brandywine Street and Burlington Street andjbetween 
Burlington Street and Chesapeake Street is of a fair mar¬ 
ket value of between Fifteen (15) and Twenty ($0) cents 
per square foot, all without making any allowance for the 
land constituting the intersections. 

MEDFORD P. CANBY. 

. 

Subscribed and sworn to before me this 7th dayj of Feb¬ 
ruary, A. D. 1935. 

[seal.] N. M. L. JENKIN^, 

the 
mbia. 


Notary Public in and fot 
District of Coli 
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19 Order Overruling Exceptions and Objections cmd 

Ratifying Verdict. 

Filed February 8, 1935. 

* • * * * * 

This cause coming on for hearing upon the exceptions and 
objections to the verdict of the jury returned and filed herein 
and the same having been argued by counsel and considered 
by the Court, it is, this 8th day of February, 1935, ordered: 

That the said objections and exceptions be and the same 
are each and all overruled, and that the said verdict and 
assessments be and the same are hereby in all respects 
finallv ratified and confirmed. 

Bv the Court: 

ALFRED A. WHEAT, 

Chief Justice. 

The exceptants in open Court note an appeal to the United 
States Court of Appeals for the District of Columbia which 
is allowed. A cost bond of $100 or a deposit of $50 is hereby 
fixed. Application to fix a supersedeas bond was made and 
overruled and an exception noted. 

ALFRED A. WHEAT, 

Chief Justice. 


Memoranda. 

February 26, 1935.—Undertaking $100 approved and 
filed. 

Time for filing Bill of Exceptions extended from day to 
day to June 12, 1935. 

20 Assignment of Errors. 

Filed June 10, 1935. 

«•*•*«# 

Now comes Morris Cafritz and assigns as errors relied 
on by him upon his appeal the rulings of the Trial Court 
in not holding as follows: 

1. That amended objections and exceptions should be 
sustained. 

2. The verdict is unjust and unreasonable. 
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3. The several assessments of benefits against tqe appel¬ 
lant’s lands are excessive. 

4. The verdict is unsupported by and is contrary to the 
evidence. 

5. The equality of the assessment is not but the inequality 
thereof is apparent upon the face of the record. 

6. The consideration required by law was not <j>-iven to 
the dedication for Forty-fifth Street North of the a^ea con¬ 
demned. 

7. The record fails to show that the jury made a|ny view 
or inspection of the property condemned or assessed. 

8. No evidence was offered tending to prove that an offi¬ 
cial grade had been established for Forty-fifth Street North 
of the area condemned or to prove the topographical condi¬ 
tions of the lots, pieces or parcels of land belonging to 
appellant upon which the jury assessed benefits. I 

9. The assessment on Lot 800, in Square 1588 
described, unlawful and invalid as set out particula! 
in detail in paragraph numbered 8 of the amende^ objec¬ 
tions and exceptions. 

W. C. SULLIVAN, 

Attorney for Morris Cofritz , Appellant. 

21 Service acknowledged this 7th day of June, A. D. 

1935. 

WALTER L. FOWLER}, 

Assis't Corp. Coimsel. 


Supreme Court of the District of Columbia. 


is mis- 
rlv and 


Wednesday, June 12, 1935. 

The Court resumes its session pursuant to adjournment, 
Mr. Chief Justice Wheat presiding. 


Comes now Morris Cafritz by his attorney of record and 
presents to the Court his Bill of Exceptions takenj at the 
trial of this cause, and prays that the same be signed and 
made of record, nunc pro tunc, which is hereby accordingly 
done. 


ALFRED A. WHEAT 


Chief Justice. 
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Designation of Record. 

Filed April 4, 1935. 

• •••••• 

Now comes Morris Cafritz and designates to constitute 
liis record on the appeal heretofore noted in the above en¬ 
titled cause the following: 

1. The original petition. 

2. Memo, of notice and order of publication and of proof 
thereof. 

3. Appearance of M. Strasburger for Cafritz. 

4. The verdict of the jury. 

5. Order ratifying and confirming verdict in part. 

6. Memo, of notice and order of publication to property 
owners and of proof thereof. 

7. Memo, of filing of objections of Morris Cafritz. 

22 8. Amended objections and exceptions of Morris 
Cafritz. 

9. Order overruling exceptions and objections and ratify¬ 
ing verdict. 

10. Memo, of notation of appeal and the giving and ap¬ 
proval of appeal bond. 

11. Memo, of extensions of time to file bill of exceptions. 

12. Bill of exceptions. 

13. Assignment of errors. 

14. This designation. 

WILLIAM C. SULLIVAN, 
Attorney for Morris Cafritz. 

Service accepted this 4th dav of April, A. D. 1935. 

E. BARRETT PRETTYMAX, 
WALTER L. FOWLER, 

Attorneys for Petitioners. 

23 Supreme Court of the District of Columbia. 

LTnited States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 22, both inclusive, to be a true and cor¬ 
rect transcript of the record according to directions of 
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counsel herein filed, copy of which is made part oij this tran¬ 
script, In Re: Condemnation of land for the extension of 
45th Street, N. W., between Alton Place and Mujrdock Mill 
Road, in the District of Columbia, District Court No. 2151, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my|name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 12th day of June, 1935. j 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

j Clerk, 

By ALF S. BUHRMAN, j 

Assistant i^lerk. 

24 In the Supreme Court of the District of Columbia. 

District Court No. 2151. 

In Re: Condemnation of Land for the Extension of 45th 

Street, Northwest, Between Alton Place and Murdock 

Mill Road, in the District of Columbia. 

Bill of Exceptions. 

Be it remembered, that the above entitled caus^ came on 
for hearing on the 29th day of October, A. D. 19$4, before 
Mr. Chief Justice Alfred A. Wheat and a jury of five, Wal¬ 
ter L. Fowler, Assistant Corporation Counsel, Appearing 
for the petitioners, and Ross H. Snyder appearing for cer¬ 
tain of the property owners, and Milton Strasbgrger ap¬ 
pearing for Morris Cafritz. And thereupon, to | maintain 
the issues on their part joined, the petitioners offered evi¬ 
dence tending to prove as follows: 

. 

By Emilie Buhler: That she is in the office of the Secre¬ 
tary of the Board of Commissioners of the District of 
Columbia, the office which has custody of all the rpcords of 
the said Commissioners, that she brought with her the origi¬ 
nal order of the Commissioners directing the Corporation 
Counsel to institute these proceedings, she produced the 
same with a plat attached thereto, which were thereupon 
offered in evidence and are not reproduced in this lull of ex- 
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ceptions as they do not involve the subject-matter of the 
appeal. 

By W. S. Pinkus: That he is employed in the Office of the 
Surveyor of the District of Columbia, the office which has 
charge of the preparation of all plats used by the District 
of Columbia in condemnation cases, who produced a plat of 
the condemnation area, a duplicate of the one attached to 
the original petition, and the same was offered, and without 
objection received in evidence, and he stated that tlie land 
to be condemned is located between the South line of 
25 Murdock Mill Road and the North line of Albemarle 
Street, between the South line of Albemarle Street 
and the North line of Alton Place, as shown on the plat 
colored in yellow, that the figures appearing in the area just 
described denote the metes and bounds of the east, west, 
north and south lines and in the approximate center of each 
the square foot area is indicated, that the other portions of 
the lines that appear throughout the plat showing lots and 
squares represent the conditions as they exist at the pres¬ 
ent time with the exception of Butterworth Street which is 
shown on the map as “proposed to be condemned,’' that has 
actually been condemned and is in public ownership, and he 
also identified another plat marked “Grade'’ similar to the 
blueprint theretofore identified, with tlie exception of the 
figures and letters upon the latter, which was marked for 
identification and subsequently offered in evidence and is 
in the words, figures, lines and svmbols following: 

(Here follows map, side folio 26.) 

27 Pie also identified another plat marked “Dedica¬ 
tion", similar to the others with the exception of 
coloring in purple and the letters and figures in black which 
plat shows the: area dedicated at different times for high¬ 
way purposes and the number of square feet dedicated 
from particular areas, which was thereupon offered, and 
without objections received in evidence, and is in the words, 
figures, lines and symbols following: 

(Here follows map, side folio 28.) 

29 The witness also produced the plan of the perma¬ 
nent system of highways of the District of Columbia, 
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and stated that the blueprints put in evidence s|how the 
proposed condemnation conforming in every particular with 
the said plan, which was thereupon offered, and witjhout ob¬ 
jection received in evidence, and by this reference thereto 
is hereby made a part of this bill of exceptions vjvith like 

effect as if set out fullv herein. 

«/ 

By J. Francis Moore: After stating his qualifications 
as an expert real estate witness and as to his inspection of 
the property proposed to be condemned and his familiarity 
with the zoning and the dedication plat offered in evidence, 
he said he was familiar with the situation, having testified 
for the District in the Butterworth Place case, afid other 
cases in this vicinity, that he is familiar with salep in the 
vicinity, has a list of sales, the property proposed to be con¬ 
demned is in two separate parcels, one extending frc^m Mur¬ 
dock Mill Road southward to Albemarle Street, which is 
taken out of Parcel 24/99 and which in witness’ oi)inion is 
worth 15 cents a square foot, or $4,229.62, and the other 
extending from the south line of Albemarle Street to the 
north line of Alton Place which is taken out ofj Parcel 
24/107 and which has a value of 20 cents per squhre foot 
or $3,960.00; the difference between 20 cents and ij5 cents 
on the two parcels is accounted for by the fact that the por¬ 
tion between Alton Place and Albemarle Street could be 
carved into two lots if the street were not put through hav¬ 
ing a normal depth of 102 feet each, allowing for a sixteen 
foot alley in between, which is an economical depth 
30 and on the parcel between Albemarle Street arid Mur¬ 
dock Mill Road there is a distance of 250 or 26Cj), some¬ 
thing over 300 feet, and there is an excess area of ground 
over and above what would be considered a normaj lot in 
that area, and he therefore considered that that bortion 
should bear a smaller rate per square foot than the[ other; 
at the time of placing his valuation on the property ihe had 
in mind its zoning, the cuts and fills of grade, and lie finds 
no other damage that will be sustained by reason | of the 
taking. i 

The witness Moore further said that of the parcels out of 
which the condemnation pieces are carved, in his ojpinion, 
Parcel 24/107 is benefited for the 45th Street front|age on 
the West side of 45th Street for a length of 220 feel} at the 
rate of $4.50 per running foot, or $990.00, the equivalent 

of 4 1 /* cents a square foot for a depth of 100 feet; that on 
“ i 
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the north side of that same parcel and the south side of 
Albemarle Street he has started at a point 100 feet to the 
west of the west line of 45th Street and in his opinion that 
property those distances is benefited, and he has in all these 
various streets graduated the rate of benefit from the 100 
foot point, and has figured it and made a calculation of what 
his opinion is of that value in total amounts for each par¬ 
ticular parcel or lot, and also by the rate per running foot, 
in other words, on the north side of Alton Place, Parcel 
24/107, it is his opinion that the frontage is benefited from 
75 cents to 35 cents per running foot, and on the south side 
of Albemarle Street from $1 per running foot to 60 cents, 
extending over to within 100 feet of the east line of 46th 
Street, and he is back 100 feet from 45tli Street, he applies 
the benefit rate to the 45th Street side for 100 feet deep, as 
to the north side of Alton Place, in Parcel 24/107, he con¬ 
sidered that it is benefited $137.50 for a distance of 250 feet 
applying a rate of 35 cents to 75 cents per running foot, and 
on the south side of Albemarle Street Parcel 24/107 $205.00, 
applying a rate of 60 cents to $1.00 for a distance of 
31 250 feet, he has not totaled the benefit to that parcel, 

it is capable of subdivision, the other remainder is 
Parcel 24/99, he considered the west side of that parcel, 
which is the east side of the street line, for a distance of 
250.05 feet is benefited to the extent of $4, or a total of 
$1000.20 as calculated, for the north side of Albemarle 
Street, in the same parcel, for a distance of 206 feet, $170, 
applying a rate of 70 cents to $1; that he has applied the 
same rate there except that he has extended it over further, 
the parcel does not extend as far to the east as Parcel 
24/107, the reason for the different rate between the $1 peak 
and the 75 cents is that he considered there was more benefit 
to the property which was right in the middle of the improve¬ 
ment or of the area being condemned, and therefore it should 
take a higher rate than that to the south; that in the same 
])arcel, 24/99, on the south side of Butterworth Street, for 
a distance of 97 feet, $92, applying a $1 maximum and a 90 
cent minimum; that that is all of the remainders; that taking 
up the other parcels he starts going north from Butterworth 
Place, the property to the north of Murdock Mill Road, 
starting at square 156S and go up the west side and then 
on the east side of 45th Street, Square 1568, Lot 800, on 
the west side of 45th Street, 205.28 feet, a benefit of $275, 
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at the rate of $1.50 to $1.10, on the south side <|>f Brandy¬ 
wine Street 250 feet, $137, applying a 35 cent ipinimum to 
a 75 cent maximum, the total benefit for Square 1568 is $412; 
Square 1569, west side of 45th Street for a distance of 170 
feet, $149, applying a rate of $1.00 maximum t'p 70 cents 
minimum, and on the north side of Brandywine (Street for 
250 feet $112, applying 65 cent maximum to a 25|cent mini¬ 
mum, a total of $311 for that square; Square 1560, 170 feet 
on the west side of 45th Street, $81, applying!a 30 cent 
minimum and a 60 cent maximum, and on the north side 
of Burlington Street, for 150 feet, $30, applying' a 10 cent 
minimum and a 30 cent maximum, a total of $lljl for that 
square; that he has gone no further on thej west side 
32 of 45th Street; starting at Murdock Mill' Road on 
the east side of 45th Street, Square 1588, 201.27 feet, 
a total benefit of $293, applying a rate of $1.50 tp $1.10, on 
the south side of Butterworth Street a distance of 350 feet, 
$245, at rates of $1 to 40 cents, on south side of Brandywine 
Street for 350 feet $157, applying 75 cents maxiniium to 15 
cents minimum, the total for the square being $695; Square 
1587, east side of 45th Street, 170 feet, $149, applying a $1 
maximum to a 70 cent minimum, north side of Brandywine 
Street 300 feet $120, applying 65 cent maximum to 15 cent 
minimum, south side of Burlington Street 200 feet, $50 bene¬ 
fit, a 10 cent minimum and 40 cent maximum, a total for 
that square of $319; the north Square 1587, Lot 80(2, 77 feet 
on 45th Street, $41, 60 cent maximum and 50 cent ipinimum, 
north side of Burlington Street, 150 feet, $30, 30 dent max¬ 
imum and 10 cent minimum, Lots 29, 30, 31 and 32, going 
back to a 100 foot depth on Chesapeake Street, the total of 
$25, $10 for the corner and $5 for each of the ofher lots, 
that is all of the lots witness thinks will be enhanced in 
value, just those four, a total of 96, for the squarp, that is 
all of the property to the north of Murdock Mill jftoad. 

The witness Moore further said that going sputh and 
starting in the square between Buttenvorth and Albemarle 
on the west side, Parcel 24/58, has a frontage of 250.25 
feet on 45th Street, and in witness’ opinion will have a bene¬ 
fit of $4 per front foot, or $1000.20, on the south skip of But¬ 
terworth for a frontage of 64 feet, $80, at the rate jof $1.25, 
on the north side of Albemarle for 200 feet, $165, a $1 maxi¬ 
mum and a 60 cent minimum, and on the north side of But¬ 
terworth just above the word “condemned” on tjhe plat, 
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129 feet, at 20 cents, $32; Parcel 24/109, on the south side 
of Butterwortli $112, a maximum of 80 cents and a minimum 
of GO, on the north side of Butterwortli $32, at 20 cents; 
Square 1588, between 44th and 45th and between Butter- 
worth and Albemarle, Lot 22, $32, at 80 cents, Lot 23, $28, 
at 70 cents, Lot 24, $24, at GO cents, Lots 25 and 26, 
33 $20 each, at 50 cents, Lot 27, $8 at 20 cents; in the 

same Square 1588, on the north side of Albemarle, 
Lot 9, $60, it has a frontage of 37 1 /i> feet, witness has ap¬ 
plied a 60 cent rate to but 10 feet because of the shape of 
the lot, Lot 8 $7.50, a 50 cent rate to 15 feet having in view 
the depth, Lots 7 and G $10 each at 50 cents, Lots 5, 4 and 
3, $8 each at 40 cents; Parcel 24/82 at the corner of Albe¬ 
marle and 45th Street has a frontage of 102 feet on 45th 
Street and witness has applied a $1.75 rate or $178.50; 
Parcel 24/71 has a frontage of 102 feet on 45th Street, at 
$4.50 $459.00; Parcel 24/106 with a frontage of 211.47 feet 
$231.50, $1.50 maximum and 80 cent minimum, considered 
that 60 feet of that area came within the 100 foot depth 
from 45th Street, and the opening of the street will afford 
an outlet for the alley which would be projected to the rear 
of those lots in the south parcel of 24/106, the 16 foot indi¬ 
cation of measurement does not indicate an alley dedication 
but merelv that a reservation is being made for the exten- 
sion of that alley from east to west; Square 1590, Lot 39, 
with a frontage of 63.39 feet, witness has applied to 30 
feet of that a 65 cent rate or $19.50, because of the cut off 
not having the full depth, Lot 17 $13 at 65 cents, Lot 40 $22 
at 55 cents, Lots 14 and 13 $9 each at 45 cents, Lot 38 $14, 
at 35 cents, Lot 41 $12 at 30 cents, Lot 8 $5 at 25 cents, 
Lot 44 $8 at 20 cents, Lot 42 $4.50 at 15 cents; that on the 
south side of Albemarle Street in the same Square 1590, 
has not applied any rate to Lot 800, no benefit, to Lot 801 
has applied a 70 cent rate to 15 feet, $10.50, Lots 21 and 22 
$14 each at 70 cents, Lots 23 and 24 $12 each at 60 cents, 
Lots 25, 26 and 27 $10 each at 50 cents. Lots 28, 29 and 30 
$8 each at 40 cents; that south of Alton Place, Square 1565, 
the west side, Parcel 24/90, on the corner, has a frontage 
on 45th Street of 27.79 feet, has applied $1 to 15 feet or 
$15; Square 1565, Lot 37 $31, at $1 per running foot, 
Lot 38 20 feet $18.90, Lot 39 $18 at 90 cents, Lots 40 
and 41 $16 each at 80 cents, Lots 42, 43 and 44 $14 
each at 70 cents, Lot 1 $12 at 60 cents; that on the 
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north side of Yuma in Square 1565, j Lots 2, 3 
34 and 4 $8 each at 40 cents, Lots 5 and 6| $G each at 
30 cents, Lots 7 and 8 $4 each at 20 centd, Lots 9, 10 
and 11 $2 each at 10 cents; that on the south side of Alton 
Place Lots 36, 35 and 34 $13 each, at 65 cents, I^ots 33 and 


32 $11 each, at 55 cents, Lots 31, 30 and 29 $9 jeach, at 45 
cents, Lots 28 and 27 $7 each, at 35 cents, Lotd 26 and 25 
$5 each, at 25 cents; that Square 1564, Parcel 2q/33, has a 
frontage of 132.35 feet on 45th Street, is very irregular in 
shape, has applied a maximum of 50 and a minimum of 
30 cents, the total benefit is $55; Lot 31, with a fjrontage of 
65 feet, $4, a 20 cent rate to 20 feet of that frontalge because 
of the irregular shape; Lot 30 a 30 cent rate toi 30 feet of 
the 84.67 foot frontage, or $9, Lot 29 30 cents $9, Lots 
28 and 27 $5 each at 20 cents, Lots 26 and 25 $2.50 each at 
10 cents; that that is all to the south on the w^st side of 
45th Street; that on the east side of 45th Street, starting 
at Alton Place, Parcel 24/72 has a frontage of pi.16 feet, 
a $1 rate to 40 feet or $40; Parcel 23/28 $17, 90 c^nts maxi¬ 
mum and 80 cent minimum to 20 feet; Square 159}, Lot 800, 
fronting 47 feet on 45th Street $7, at a 70 ceijit rate to 
10 feet, Parcel 23/31 a frontage of 33.87 feet $60,| a 60 cent 
rate to 100 feet, and the same parcel on the north side of 
Yuma for 50 feet 40 cents a foot for 75 feet, or $;]>0, a total 
for Parcel 23/31 of $90; continuing with squanj 1591 on 


the north side of Yuma, Lot 26 $9, a 30 cent rate to 30 feet 
of the 75 feet frontage, Lot 25 $12, a 20 cent rajte for 60 
feet of the 75 foot frontage, and witness has gonp no fur¬ 
ther east than Lot 25; also in Square 1591, on the sjouth side 
of Alton Place, Lot 18 $16, a 65 cent rate to 25 f,eet, Lots 
17 and 16, $12 each, at 60 cents, Lots 15, 14 and 13 l$ll each, 
at 55 cents, Lots 12 and 11 $9 each, at 45 cents, Llot 10 $7, 
and Lot 19 $14, at 35 cents each, Lot 7 $5, at 25 cpnts, Lot 
20 $9 at 15 cents; Square 1592, Parcel 23/^2 with a 
35 frontage of 48.8 feet on 45th Street, a 50 bent rate 
for 10 feet or $5, Lot 9 with a frontage of 4)2.35 feet 
on 45th Street, a 40 cent rate to 80 feet or $32, Lot 8, with 
a frontage of 91 feet, $23, a 30 cent maximum and 20 cent 
minimum, and on the south side of Yuma, Lot 10, $22.00 at 
30 cents, Lot 11, $15.00 at 20 cents and Lot 12 $7.50, at 10 
cents, and “that concludes the benefits which, in my ppinion, 
would result by reason of the opening of 45th Street 1 ^’ 
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And thereupon, on cross-examination by Mr. Snyder, 
who did not appear for Morris Cafritz, the witness Moore 
further said that he applied the difference of 20 and 15 
cents to the respective parcels being condemned as ex¬ 
plained at the beginning because there is a difference of 
30 feet in length by 90 feet in width, that in this particular 
area the average depth of lots must be around 102 or 100 
feet, in some areas they are much deeper, 125 or 135 feet 
is not unusual but most of them do not run that depth 
where they are only 30 or 40 feet wide in this particular 
section, over in the Chevy Chase section around Harrison, 
Huntington, Ingomar and along there they run 90 feet deep 
but are much wider lots; if Parcel 24/99 were divided into 
two lots with an alley through the center witness does 
not think they would be too long at about 130 or 140 feet, 
thinks could get about the same price in a sale for a lot in 
this particular neighborhood at 100 feet as you could 115 or 
120; 45th Street from the two parcels being condemned 
leads to Massachusetts Avenue on the south and to River 
Road on the north, five or six squares to River Road and 
10 to 15 blocks to Massachusetts Avenue; witness has not 
confined the benefits to that solely by reason of the open¬ 
ing of that particular block but has applied it for the open¬ 
ing of the entire taking, in this case the opening of both 
of the parcels being condemned, all as one assessment; 
that in this immediate neighborhood there is no develop¬ 
ment but as you get a little farther to the north and to 
the west there is some of rather nice houses, you go 
36 several squares to the east before you find a develop¬ 
ment and it is not nearly as good as that to the 
west, it is pretty well built up from Wisconsin Avenue to 
44th Street with row houses, “in my opinion some of that 
development might affect this materially, in that you have 
your semi-detached houses, and in my opinion the de¬ 
tached development to the west is much superior to that 
eastern section”; at the point in question it is about four 
squares from 45th Street over to Wisconsin Avenue. There 
was no cross-examination by counsel representing Morris 
Cafritz. 

By Louis R. Watson, Jr.: That he is engineer for the 
Highway Department of the District of Columbia and has 
been for about 11 years, he examined the cut and fill or 
grade sheet already identified and said that it was made 
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under his direction, that where you have a figure after the 
word “cut” it means that the ground will havq to be cut 
so much at that point to get it down to the District grade, 
and where you have a figure after the word “fill!” it means 
the ground will have to be filled to get it upjto the ap¬ 
proved District grade at that point. There was no cross- 
examination of the witness and without objection the grade 
sheet was introduced and received in evidence. | 

I 

i 

By E. Catesby Rowzee: After stating his qualifications 
as an expert real estate witness and as to his inspection of 
the property proposed to be condemned and his familiarity 
with the zoning and the topographical plat offered in evi¬ 
dence, he said he was familiar with the situation, leaving tes¬ 
tified for the District in the Butterworth Placp case and 
other cases in this vicinity; that he placed a valiie of 17% 
cents a foot on the 28,197.44 feet to be taken frpm Parcel 
24/99, or $4,934.55, and on the piece to be taken oiut of Par¬ 
cel 24/107, 20 cents a foot, or $3,960.00, and that those two 
sums represent the total damage witness found; ^hat in ar¬ 
riving at his conclusion of damages he hbd knowl- 
37 edge of the topography and zoning, that the opening 
proposed makes a finished product, as fkr as the 
dedication or condemnation of land for 45th Street for 
some distance north and south is concerned, and ip witness’ 
opinion will benefit the entire community therp to some 
extent; that Parcel 24/99 on the east side will abut 45th 
Street for 250.05 feet, it already has a frontage On Alber- 
marle Street and Butterworth Place but the opening of 
45th Street will give it a corner, “we generally consider 
that a corner, for 100 feet back—and it mav be subdivided 
either wav thev want. I believe that 250.05 feet on 45th 

•' 4> 

Street will be benefited to the extent of four dollars a run¬ 
ning front foot, or $1,000.20, that is equivalent to four 
cents a foot for a depth back of 100 feet from the} street”, 
it has a frontage of 306.65 feet on Albermarle Street and 
he believes 206.65 feet thereof will be benefited $1 a running 
foot, that is small, it is equivalent to only one cent ia square 
foot for a depth of 100 feet, and on Butterworith Place 
using the same 100 foot reduction from the 197.9). feet he 
believes 97.90 feet will be benefited 75 cents a running foot 
or $72.43, equivalent to only three-quarters of a cent a 
front foot, the reason for the added benefit on Albermarle 
Street over Butterworth is that Albermarle Street is 
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closed in at that point both to the north and the south, and 
the other streets north and south are only closed in one 
way by this street not being open; Parcel 24/107 will have 
a frontage of 220 feet on 45th Street on the west side from 
Alton to Albermarle which he believes is benefited $4 a 
front foot, or $880, for 100 feet deep, on Albemarle Street 
this parcel extends almost to 46th, believes the major bene¬ 
fits to this opening will be in the half of the square closest 
to 45th Street, the blocks to the west have a frontage of 
472 feet from 45th to 46th, one-half of which is 236 feet, 
and after deducting the 100 feet back already mentioned 
leaves 1136 feet on the south side of Albermarle to 
38 the center of the block which he believes is bene¬ 
fited $1 per running foot or $136, the same thing 
applies on the north side of Alton from 100 feet back of 
45th to the center, 136 feet at 50 cents or $68; again, on 
Albermarle there is an additional 128.51 feet from the ap¬ 
proximate center of the block over to Parcel 24/110 on 
46th Street, believes that benefited 25 cents a foot, or $32.13, 
and on Alton there is an additional 102.5 feet from the 


center of the block to Lot 800 that runs back from 46th, 
believes that benefited 25 cents or $25.50, and that con¬ 
cludes all the benefits that in witness’ opinion should be 
applied to the remainders; as to other properties benefited 
starting at 45th and Alton and going north, on the east 
side of 45th Street is Parcel 24/71, fronting 102 feet on 
45th and 116.61 on Alton, believes it benefited $4 a front 
foot for the former, or $408, and for the 16.61 on Alton 50 
cents a foot or $8.30; Square 1590, Lots 39, 17, 40, 14, 13 
and 38, a frontage of approximately 203 feet believes 
benefited 50 cents or $101.50, 50 cents a running foot on 
each lot, from Lot 41 east to 44th Street, apparently a 
distance of 282 feet 25 cents a front foot, on the north side 
of Square 1590, Lots 801, 21 and 22, a distance of about 
48.52 feet, 50 cents a front foot, or $24.26, Lot 23 to the 
corner of 44th Street 300 feet, 25 cents a front foot or 
$150; Parcel 24/106, on Albermarle Street just east of 
45th, a frontage of 211.47 feet on Albermarle, $1 a front 
foot or $211.47, this parcel also has a frontage of 16 feet 
on 46th Strebt which believes has same benefit as other 


properties running on 45th Street, $4 a front foot or $64; 
Parcel 24/82 at the corner of 45th and Albermarle, depth 
back from 45th Street of only 40 feet, frontage of 102 feet 
on 45th, believes benefited $2 a front foot or $204; to west 
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of 45th Street, Square 1566, Parcel 24/107 takes most of 
that square, but there are two lots, 800 on the corner of 
46th and Alton having quite a frontage on Alton Street, 
but it is a small lot and believes $10 is fkir benefit 

39 against it; Parcel 24/110 at the corner of 46th and 
Albemarle, a frontage of 107.71 feet on Albemarle, 

25 cents a foot or $26.93; Parcel 24/58 running from pro¬ 
posed Buttenvorth Place south to Albemarle, on west side 
of 45th, frontage of 250.05 feet on 45th, at $4 a running 
foot, or $1,000.20, from 100 feet back of 45th, 136 feet on 
Albemarle to center of block, at $1 a front foot, $136, re¬ 
maining 75.53 feet on Albemarle Street to west end of 
lot, at 25 cents a foot, or $18.88, on Butterwortlj. Place, in 
addition to the 100 feet back from 45th there is |a distance 
of 64.38 feet, believes benefited 75 cents a froht foot or 
$48.28; Parcel 24/109, witness has cut that frontage in 
two to conform with his method, to the center ofj the block 
there is 71.62 feet, believes benefited 75 cents ^ running 
foot, or $53.71, the remaining 90.52 feet to the west line 
of property, at 25 cents, or $22.63, the 160.67 foot frontage 
on Albemarle is all in the west side of the block 25 cents a 
foot, or $40.17, there is a small piece on the north side of 
Butterworth Place, 162.14 feet, a portion of wlpch comes 
in the east half of the block, but owing to the shallowness 
of property believe benefited only 25 cents a running foot 
for entire frontage or $40.53; Parcel 24/113 on north side 
of Butterworth 180.99 feet, at 25 cents a running foot, or 
$45.25, and on south side of Butterworth 145.68 feet at 25 
cents, or $36.42, that is all in Parcel 24/113. j 

The witness Rowzee further said that to the lower half 
of Square 1588, south of Butterworth and east of 45th he 
has applied the same principle, running to the center of 
block or thereabouts, Lots 22, 23 and 24 with ap approxi¬ 
mate frontage of 40 feet for each lot has applied 75 cents 
a front foot, and for Lots 25, 26, 27 and 10, having various 
frontages, 25 cents a front foot, Lot 20 has a large frontage 
on Butterworth Place but has not the depth, believes $20 
would be proper, Lots 2 to 9 on south side of the block, 
fronting on Albemarle Street, 25 cents a running ifront foot, 
Lot 1, which is a shallow lot on the corner $10; to 

40 the north of Butterworth first we have the north half 
of square 1588, with a frontage of 221.27 fe£t on 45th 

Street, believes benefited $1.50 a running foot, taking into 
consideration that the streets there have been dedicated to 
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this point, or $331.90, the block has a frontage of 600 feet 
from 44th to 45th Street, taking 100 feet back, from 45th 
Street to the center of the block it has 200 feet on the north 
side of Butterworth, believes benefited 75 cents a foot, or 
$150, 300 feet from that point to 44th Street 25 cents a foot, 
or $75; Square 1568 has a frontage of 205.28 feet, the same 
conditions as in Square 1588, benefited $1.50 a front foot, or 
$307.92, from 100 feet back on Brandywine Street to center 
of block 136 feet, at 50 cents, from that point west to 46th 
Street 236 feet, at 25 cents, $59, on Murdock Mill Boad 
starting 100 feet back from 45th Street does not think the 
whole frontage should bear a burden, takes 136 feet to cen¬ 
ter of block at 25 cents because the land is shallow, or $34; 
Square 1569 is divided into two blocks, Burlington Street 
cutting it in two, the lower half has a frontage of 170 feet 
on 45th Street, $1 a foot, or $170, the upper half 170 feet 75 
cents a foot, or $127.50, on north side of Brandywine start¬ 
ing 100 feet back, to center of block, 136 feet benefited at 
50 cents, or $p8, from that point to the corner, 236 feet, at 
25 cents, or $q9; in Burlington Street on south side 136 feet 
from 100 feet back to center, at 50 cents, $68, and on north 
side same thing 136 feet at 50 cents, or $68, from this cen¬ 
tral point to 46th Street is 236 feet, at 25 cents, or $59, on 
both the south and the north sides, on the north side of the 
block to Chesapeake Street does not believe that the benefits 
extend any further on the cross streets; Square 1587, east 
side of 45th, divided into two squares, a frontage of 170 feet 
in the south half on 45th Street, at $1 a front foot, or $170, 
in the north half of the block are two 77 foot frontages, mak¬ 
ing 154 feet, benefited 75 cents a front foot, the south por¬ 
tion of the block starting 100 feet back from 45th on 
41 Brandywine a distance of 200 feet to the center, at 50 
cents a, foot, or $100, 300 feet from there to 44th 
Street, at 25 cents, $75, in Burlington Street starting 100 
feet back from 45th to center of block 200 feet on southern 
half and 200 feet on northern half, at 50 cents a foot, from 
that central point to 44th Street 300 feet on each side, 25 
cents a foot, ,does not place any benefit on Chesapeake 
Street frontage. 

The witness Rowzee further said that there is a small 
parcel at southwest corner of 45th and Alton, 24/90, with 
frontage of 27.79 feet on 45th and 100 feet on Alton, it 
controls that corner although not large enough to build on, 
benefited $25; Square 1565 from Parcel 24/90 down to cor- 
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ner of Yuma, 75 cents a front foot, the opening up of that 
street will greatly clear up a bad looking outlook tihere, did 
not figure it out per lot, from center of square \which is 
about the line between lots 30 and 31, on Alton Pl^ce, up to 
the alley corner of Lot 36, 50 cents a foot, and f^om that 
point west to the other alley, taking in Lot 25, cents a 
foot, Lot 24 on the corner $10; over on the east side there 
are a number of parcels, not deep but they have a control 
value over the land in back of them, think tliev all have a 
reasonable improvement or benefit, Parcel 24/72 $50, 23/28 
$40, 23/31 $100; Square 1591 starting at the west edge of 
Lot IS over to the east side of Lot 19, which is japproxi- 
mately the center of the square, 50 cents a running foot, 
starting with Lot 7 over to 44th Street, 25 centsj a front 
foot; Parcel 23/33, at southwest corner of 45th an^ Yuma, 
frontage of 132.35 feet on 45th, 50 cents a foot, o^ $61.17, 
Lot 31 to the south of that parcel in Square 1564^ $32.97; 
Parcel 23/32 at southeast corner of 45th and Yuma, front¬ 
age 48.80 a little lot that controls the corner, 50 centjs a foot, 
or $24.40; Lot 9, frontage 42.35, 50 cents a foot, o}' $21.17, 
and Lot 8, frontage 91.15 feet, $45.57; and that concludes 
all the benefits witness has found. 

42 The witness Rowzee further said with rqspect to 
the dedication plat that the present fair market value 
of the property dedicated in Book 63, page 22, dated May 
19, 1921, containing 22,950 square feet, is three cents a foot 
and the present fair market value of the property dbdicated 
August 21, 1896, in Book County 10, page 24, containing 
9,945 square feet, and also the property dedicated in Book 
83, page 34, on March 25, 1926, containing 145,896 square 
feet, is 3 cents a square foot. 

i 

Thereupon, the following occurred: 

i 

“Mr. Fowler. A juryman was asking a question about 
that portion shown in Butterworth Place. The part that is 
shown in green has not been condemned. We are condemn¬ 
ing that now. The 5,336.77 feet has not been condemned. 
That is what we are condemning now, but the rest on either 
side is in Government ownership. That is in Government 
ownership (indicating), and this part back here (indicat¬ 
ing) is part of Butterworth Place.” 

On cross-examination by Mr. Snyder, witness stated that 
the greater depth explains the difference between jhe val- 
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ues in the two squares. There was no cross-examination, 
on behalf of Morris Cafritz. 

The Government rested. 


Thereupon to maintain the issues on their part joined, 
the property owners, represented by Mr. Ross Snyder, called 
as a witness Mr. Herman F. Mandler, who gave evidence 
tending to prove his general real estate experience in the 
District, and stated that in his opinion Parcel 24/99 was 
worth 30 cents per square foot, or $14,399.23, and that the 
property on either side would be benefited to the extent 
of $2.00 a front foot, by the mere fact that they were made 
corners and that his general assessment for benefits to 
adjoining property on 45th Street would be $2.00 a front 
foot. 

43 On cross-examination by counsel for the District, 

w 7 

witness! stated the best use of property would be for 
building houses, that the last sale he had made near this 
property was about six years ago on Ellicott Street, that 
lie did not know whether sewers were available here, the 
onlv difference in his valuation would be the cost of the 
sewer, houses are built up so close to it he assumed the 
sewer was there, that he investigated no sales in the vicin- 
itv. 


Thereupon Mr. Henry Salus was called as a witness by 
Mr. Snyder, and stated that he had been in general real 
estate business for ten vears; that he is familiar with and 
has examined the property to be condemned with a view to 
arriving at its fair market value, and is familiar generally 
with property in that locality, and that he valued the prop¬ 
erty to be condemned at 35 cents a square foot, or a total 
of $16,799, and that the only benefits he could see were to 
corner lots about $1.00 to $1.50 a running foot. 


On cross-examination by counsel for the District, witness 
stated that he had testified once before in court, where a 
piece of property was being appraised, not in a condemna¬ 
tion case, but a private case, that he had never created any 
subdivisions; that he never saw the grade plat; that he does 
not know the location of the sewer; that though he lives in 
the vicinity he has never sold any lots with- a mile of this 
condemnation but had sold a house and lot about ten blocks 
awav, and that he investigated no sales. 

v 7 w 
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The property owners represented by Mr. Snyder rested. 
Counsel representing Morris Cafritz did not introduce any 
evidence. 

44 Thereupon, the Court charged the jury as Jfollows: 

1. “Gentlemen of the jury, your duties are, first, £0 ascer¬ 
tain the damage which will be suffered by the respective 
owners of the several parcels of land condemned by these 
proceedings. You are instructed that the several parcels 
of land to be condemned are to be appraised at their fair 
market value, with reference to the most advantageous use 
or uses to which they can be respectively put. By fair mar¬ 
ket value is meant what the property would sell forj in cash, 
or in terms equivalent to cash, when offered for j sale by 
one who is willing but is not obliged to sell to one iwho de- 
sires but is not obliged to buy. 

2. “After ascertaining the amount of damagejs to be 
awarded to the owners of the parcels to be condemned, you 
shall proceed to assess the full amount of such damages, or 
any part thereof, together with the costs and expenses of 
this proceeding, or any part thereof, as benefits, provided 
vou shall find benefits in such amount actuallv to exi.st from 
the evidence, against any and all parcels of land in the 
District of Columbia which you find from the evidence will 
be benefited. In determining the amount to be assessed 
against any parcel of land you shall take carefujlly into 
consideration the respective situations and topographical 
conditions of said parcels of land and the special benefits 
against the properties found to be benefited, you shall take 
into consideration the benefits and advantages such jproper- 
ties may severally receive from the opening, widening, and 
extension of said streets as contemplated by said improve¬ 
ment project as shown by these proceedings. By the open¬ 
ing, widening, and extension of said streets the jury are to 
understand their establishment, laying out, and completion 
for all the ordinary purposes of a public thoroughfa|re. 

3. “You shall make up your assessment of cost^ by in¬ 
cluding the following items: The clerk’s costs, whtch will 
be certified by the clerk of the court: 75.00 dollars to each 

of the expert witnesses produced by the petitioners; 

45 costs of the stenographic record of these proceed¬ 
ings ; costs of publication in this proceeding in such 

sum as is certified by the clerk; and five dollars per [lay for 
each member of the jury for each day the jury shsjll have 
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already engaged in this cause or shall hereafter actually 
devote in deli rerations in this cause in meeting assembled 


and with every juror present. 

4. “After ascertaining the full amount of benefits which 
all of the parcels of land in the District of Columbia will 
receive from the proposed condemnation, you shall, where 
part of any parcel or tract of land has been already dedi¬ 
cated for the purposes of the street or road involved in this 
proceeding take into consideration the fact of such dedica¬ 
tion and the present value of the land dedicated, in deter¬ 
mining whether the remainder of said parcel or tract is to 
be assessed for benefits, and the amount of benefits, if any, 
to be assessed thereon. 


5. “Having determined the amount of damages, and 
thereafter determined the amount of benefits, and after 
having also determined the deductions, if any, to be made 
on account of dedications as aforesaid, if the total of the 
benefits which you find to be assessed shall then be in excess 
of the total damages plus the costs and expenses of this 
proceeding, you will then proportionally scale down the 
benefits actually found so that the benefits will equal the 
damages, plus the costs and expenses of this proceeding. 

6. “You are instructed that vou must not assess benefits 

* 

arbitrarily, but only where you find that an enhancement 
in market value, as heretofore explained, will result. 

7. “You are instructed that if a part only of any lot, piece 
or parcel of land is to be condemned, the measure of dam¬ 
ages is the difference in value between each whole lot, piece 
or parcel of land, and the value of what will remain after the 
part is taken; but you shall not take into consideration, in 
making your award for the part taken, any benefits that 

may accrue to the remainder thereof, but such bene- 
46 fits that may accrue to the remainder thereof , hut 
such benefits shall be considered by the jury in deter¬ 
mining what assessment, if any, shall be made or levied 
against such part of such lot, piece or parcel of land, as 
mav not be taken. 

9. “The jury, in assessing benefits, shall not take into 

which they believe may accrue 
from the laying of sidewalks, or curbs, or paving, or any 
other improvements for which the property owner will have 
to make further payments, such benefits not being a part of 
this proceeding. 
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10. “You are instructed that the burden of proof rests 
upon the petitioners, the Commissioners of the ^District of 
Columbia, to establish the existence and extent of such 
benefits with respect to the particular parcels of] land, and 
the petitioners must meet such burden with evidence before 
any assessment of benefits can be made. 

11. “You shall take into consideration the opinions of 
the witnesses who have testified as to values anp benefits, 
and give to such opinions the weight to which th^ jury may 
think them fairly entitled. You shall not be bouiid by such 
evidence, however, but may use your own knowledge based 
upon your view of the premises in making up your assess¬ 
ments of values and benefits. 

12. “The jury may consult its own convenience as to the 

time and place of meeting for the purpose of deliberation, 
but should endeavor to reach a conclusion and jreturn its 
verdict as speedily as possible. The verdict should be in 
writing, signed by them or a majority of them, ajnd should 
be returned to the court, on or before the 1st d^v of Dec. 
1934. !' 

13. “The jury, during the course of its deliberations, may 
at its own convenience and without application! to either 
court or counsel, make such further views of the properties 
involved as it may deem necessary, provided s.nd whole 
jury is present.” 

47 Thereupon the jury retired on the said 2$th day of 
October, 1934, and thereafter, to wit, on the 28th day 
of November, 1934, returned its verdict, which Was by the 
Court duly filed. 

And thereafter, to wit, on the 10th day of January, 1935, 
Morris Cafritz filed his objections to the said verdict and 
with leave of Court first had and obtained thereafter filed 
his amended objections and exceptions, which are jset out at 
large in the transcript of record. 

And thereafter, to wit, on the 8th day of February, 1935, 
the Court heard argument on the said amended objections 
and exceptions of Morris Cafritz and overruled the same 
and ratified the verdict, and the said Morris Cafijitz there¬ 
upon noted an exception to the overruling of hi^ said ob¬ 
jections and exceptions and to the overruling of each of 
them, which said exceptions so then and there noted by the 
said Morris Cafritz were by the Court allowed and duly 
entered upon its minutes. 
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Be it further remembered, that the foregoing comprise 

the substance of all of the testimony in the case necessary 

* •> 

to explain the issues and questions involved and the rela¬ 
tion of the parties thereto and of all of the proceedings had 
in the trial of the said issues and questions, and in con¬ 
nection with the several exceptions set out in the foregoing 
bill of exceptions, and that each of the said several excep¬ 
tions was taken at the time thereof and was at the time of 
the taking thereof respectively separately and severally 
duly entered op the minutes of the Court by the Chief Jus¬ 
tice then and there presiding, and at the request of the said 
Morris Cafritz the Court does hereby sign and seal this bill 
of exceptions, does hereby make the same a part of the 
record, which is, accordingly done this 12 dav of June, A. D. 
1935, now for then. 

ALFRED A. WHEAT, 

Chief Justice. 

We consent. 

E. BARRETT PRETTYMAN. 

WALTER L. FOWLER. 

W. C. SULLIVAN, 

Attys. for Appellant. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 6497. Morris Cafritz, appellant, vs. Luther H. Reichel- 
derfer, Herbert B. Crosby and Donald A. Davison, Commis¬ 
sioners of the District of Columbia. United States Court 
of Appeals for the District of Columbia. Filed Jun. 12, 
1935. Henry W. Hodges, Clerk. 
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v. 

Melvin C. Hazex, et al.. Appellees. 


BRIEF FOR APPELLANT. 


STATEMENT OF FACTS. | 

i 

This appeal is from a judgment of condemnation in 
eminent domain proceedings for the acquisition pf cer¬ 
tain lands and premises in the District of Columbia 
for the extension of 45th Street, Northwest, between 
Alton Place and Murdock Mill Road, in accordance 
with the provisions of Acts of Congress which dre set 
out in full at pages 2-3 of the Record. j 

The petition for condemnation was filed on Febru¬ 
ary 5, 1932, (R. 1), a hearing was had before a| jury 
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on October 29, 1934, (R. 19, 35), which returned its 
verdict on November 28, 1934, (R. 7), awarding dam¬ 
ages and assessing benefits, the verdict was confirmed 
in part on December 20, 1934, (R. 11), original objec¬ 
tions and exceptions were filed to the verdict and on 
February 8, 1935, amended objections and exceptions 
were filed (IF 12-15), which were overruled and the 
verdict was in all respects finally ratified and confirmed 
on February 8, 1935, (R. 16), the assignment of errors 
was filed on| June 10, 1935, (R. 16), and the bill of ex¬ 
ceptions was signed on June 12, 1935, (R. 36). Every 
question discussed in this brief was specifically pre¬ 
sented in the amended objections and exceptions and 
the assignment of errors. 

As will be seen by reference to the plats immediately 
following page 20 of the Record, where the land con¬ 
demned is indicated in green, it consisted of two tracts, 
one extending from Murdock Mill Road on the North 
to Albemarle Street on the South, with a width of 90 
feet, a length of 310.05 feet long on the West line and 
306.21 feet on the East line, and an area of 28,197.44 
square feet,iand the other extending from Albemarle 
Street on the North to Alton Place on the South, with 
a width of 90 feet, a length of 220 feet and an area of 
19,800 square feet. Accordingly the total area of land 
condemned in this proceeding was 47,997.44 square 
feet. 


As will be seen bv reference to the second of the 
said plats following page 20 of the Record, the appel¬ 
lant dedicated on March 25, 1926, 145,890 square feet 
for the extension of 45th Street, with a width of 90 
feet, running North from the North line of Murdock 
Mill Road and to a point beyond the North line of 
Ellicott Street, or more than three times the amount of 
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land condemned in the present proceeding, \et, the 
owners of the land so condemned herein were awarded 
therefor the aggregate sum of $9,035.54, less $$,46S.91 
benefits, or the net sum of $6,566.03, and the appellant 
having dedicated his land, of course, was not awarded 
anv damages but he was instead assessed as benefits 
the sum of $2,678.39 upon that part of his land be¬ 
tween Murdock Mill Road and Chesapeake Street, 
although his aforesaid dedication included thijit pre¬ 
cise part of 45th Street for its entire width, with an 
area of over 61,000 square feet or more than yj more 
than the total of 47,997.94 square feet condemned 
herein. 

The record does not show that the jury at any time 
viewed either the lands condemned or those assessed 
with benefits. 

The lands of appellant which, as we maintain, were 
wrongfully assessed for benefits in this proceeding are 
to the North of the area condemned and no evidence 
was offered before the jury tending to prove tljiat an 
official grade had been established for 45th Street 
North of the condemnation area or to prove th(^ topo¬ 
graphical conditions of the lots, pieces or parcels of 
land belonging to the appellant which the jury might 
or did find would be benefited bv the extension or con- 
demnation. 

Lot 800 in Square 1588 was assessed benefits jn the 
sum of $787.22, yet there was no such lot at the time 
the jury returned its verdict, the lot having been sub¬ 
divided on December 16, 1933, into Lots 28 to 39 in¬ 
clusive, with a frontage of 50 feet and a depth Of 120 
feet each, and a 16 foot alley to the south of sam$, and 
on December 10, 1934, the said lots 27 to 37 were re¬ 
subdivided into lots 40 to 50 with a frontage ol‘ 45.5 
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feet each, except that Lot 40 at the corner of Brandy¬ 
wine and 45th St. lias a frontage of 45 feet and lots 
38 and 39 at 44th and Brandywine Sts. remain with a 
frontage of 50 feet each and each of the said lots has 
a depth of 120 feet to a 10 foot alley. If the assess¬ 
ment against Lot 800 in Square 1588 is intended to 
cover the whole of that lot as it stood before the said 
subdivision it includes an assessment on an allev dedi- 
cated to public* use on December 16, 1933, with a width 
of 16 feet and a length of 600 feet. Whatever mav be 


intended bv the said assessment of benefits, the same 
is grossly excessive and the inequality thereof is self- 
evident, as will be hereinafter pointed out. 

The jury in making its assessment of benefits had 
before it the testimony of one witness for the appel¬ 
lees, that the land dedicated has a value of but 3 cents 
a square foot (R. 31), though he testified that part 
of the land condemned was worth 15 cents and the re¬ 


mainder thereof 20 cents a square foot, and his co¬ 
witness gave substantially the same testimony with 
respect to the value of the land condemned,—that one 
parcel was worth IT 1 /* cents per square foot and the 
other 20 cents per square foot, but he did not testify 
as to the value of the land dedicated. The objections 
and exceptions of the appellant were supported by the 
affidavits of diaries A. Jones, who testified to a value 
of 15 cents for the land dedicated, J. Dallas Grady, 
who testified to a value of 20 cents per square foot for 
the land dedicated, and Medford P. Canby, who testi¬ 
fied to a value of between 15 cents and 20 cents per 
square foot for the land dedicated. (R. 14-15) 

Upon thisj state of facts, the appellant presents for 
the consideration of the court the following 



ASSIGNMENT OF ERRORS. 


1. The amended objections and exceptions | should 
have been sustained. 

2. The verdict is unjust and unreasonable. 

3. The several assessments of benefits against the 
appellant’s lands are excessive. 

4. The verdict is unsupported by and is contrary to 
the evidence. 

5. The equality of the assessment is not but the in¬ 
equality thereof is apparent upon the face jof the 
record. 

6. The consideration required by law was not given 
to the dedication for Forty-Fifth Street North of the 
area condemned. 

7. The record fails to show that the jury made any 
view or inspection of the property condemned or as¬ 
sessed. 

8. No evidence was offered tending to prove that 
an official grade had been established for Forty-Fifth 
Street North of the area condemned or to prc^ve the 
topographical conditions of the lots, pieces or Parcels 
of land belonging to appellant upon which the jury 
assessed benefits. 

1). The assessment on Lot 800, in Square 1588 is mis¬ 
described, unlawful and invalid as set out particularly 
and in detail in paragraph numbered 8 of the amended 
objections and exceptions. 

ARGUMENT. 

I 

As preliminary to the specific questions raised by 
this appeal, and in relation to all of them, we respect- 
full v invito the attention of the Court to the status of 
condemnation cases, the rights of property ownejrs and 
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the duties and obligations of the condemnor as laid 
down in many decisions of this court. 

In Carlock v. United Stairs, 60 App. D. C. 314, 316, 
it was said: 


“In condemnation cases the courts will scruti¬ 
nize closely the proceedings to protect the rights 
and interests of the parties involved. As we said 
in Lynchburg Investment Corporation et al v. Ru¬ 
dolph et al., 40 App. D. C. 129: ‘In matters af¬ 
fecting private property, rights of persons, com¬ 
panies or corporations, where it is sought to take 
it for the public good, liberal construction should 
be indulged in favor of the parties thus affected, 
and every step required to be taken by the offi¬ 
cials in .thus subjecting private property to pub¬ 
lic use .must be literallv followed.' 


In Brow}/ v. Macfarland, 19 A])}). I). C. f)25, the 
Court had under consideration a statute providing that 
if the proper authorities or any owner of land should 
be dissatisfied with a verdict rendered bv a condemna- 
tion jury, the Marshal should be ordered to summon 
a second jury, land owners having filed exceptions but 
not having prayed for the summoning of the second 
jury, the Court overruled the exceptions and confirmed 
the verdict. This order was reversed, the Court say¬ 
ing (525-530): 


“It is urged that the appellants did not, in 
terms, demand that the second jury of twelve 
should be ordered, and therefore the court was 
justified ,in ratifying the verdict of seven. But it 
must be borne in mind that it was not the duty 
of the appellants, as owners of the lands proposed 
to be condemned, to demand a summoning of a 
second jury. The statute does not require it of 
them. That is the duty of the authorities author- 
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izocl to institute and prosecute the proceedings 
of condemnation to completion. The o\yners of 
the lands proposed to be condemned are placed in 
the position of defendants or opponent^ of the 
proceeding of condemnation; and, consequently, 
all affirmative acts prescribed by the statute in 
perfecting the proceeding, must be shown to have 
been complied with by the parties authorized to 
take and prosecute the proceeding. The whole 
proceeding is strictlv statutorv, and it must be af- 
firmatively shown that all the provisions of the 
statutes that apply to the proceedings have been 
substantially complied with. Otherwise tl 
proceeding would he void and without 
19 App. f). C. 530, 531. 


e whole 
effect. ’ ’ 


“Statutes like the present, authorizing ^he tak¬ 
ing of private property for public use ai^e to be 
strictly construed. The Commissioners are crea¬ 
tures of statute. They possess no implied pow¬ 
ers. Their authority to act must be gathered from 
the express terms of the law granting it. j Hence, 
in any attempt to act under a statute granting au¬ 
thority, they must comply literally with its re¬ 
quirements. Neither has the Court any implied 
jurisdiction in the premises. Every requirement 
of Statute conferring jurisdiction upon the court 
to entertain a proceeding providing a legal [method 
of taking private property, must be complied with 
to the letter .’ 9 

Fay v. Macfarland, 32 App. D. C. 295, 299. 

Macfarland v. Moore, 32 App. D. C. 213,i216. 

Macfarland r. El verson, 32 App. D. C. 81, 85. 

Lijnchhun 7 Jnv. Corp. v. Rudolph , 40 Apt). D. C. 

' 129, 137. 

In Lynchburg Investment Corporation v. R\tdolph, 
40 App. D. C. 129, 137, after quoting the foregoing ex¬ 
cerpt from Brown v. Macfarland, this Court said in 
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respect to the omission of the trial court to place the 
matter of dedication properly before the jury, even 
though no request therefor had been made: 

“There is no theory upon which this omission 
of the court can be regarded as harmless error.” 


In Concord Improvement Compani) v. Reich eld erfer 
el ah, ()2 App. D. 0. 101, 102, this court said that the 
case then before it “involves the condemnation of 
land and the taking of private property, and it is in¬ 
cumbent that this be done in strict conformity to the 
procedure defined by statute.” 

Under the assignment of errors, the appellant urges 
the following contentions as the grounds upon which 
the judgment of the court below approving and con¬ 
firming the verdict of the jury should be reversed: 

I. The appellant's dedication. 

IT. The assessment against Lot 800. Square 1588. 

III. The failure to prove either the establishment 
of an official grade for Forty-Fifth Street North of 
the condemnation area or the topographical conditions 
of the lots, pieces or parcels of land belonging to the 
appellant against which the jury assessed benefits. 

IV. The failure of the record to show that the jury 
made a view or inspection of the property condemned 
or assessed. 


V. The inequality of the assessment, its lack of sup¬ 
port in and contradiction by the evidence, its excessive- 
ness, injustice and unreasonableness. 


I. The Appellant’s Dedication. 

The petition sought to, and the judgment of the 
Court did, condemn 47,997.44 square feet of land. Ap¬ 
pellant had already dedicated 145,890 square feet for 
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the same purpose, over 61,000 feet thereof, j or more 
than one-fourtli more than the total condemned hav¬ 
ing- been dedicated at the exact point in apjpellant’s 
lands where the assessments of benefits are k)id. The 
total assessment is $9024.23 of which $2687.^9 is as¬ 
sessed against appellant and $2416.91 against the 
property owners whose lands were condemned in the 
proceeding for which they were awarded as damages 
$9033.54, or after deducting their benefit assessment 
from the awarded damages the net result is tjhat they 
received for less than 48,000 square feet | of land 
$6566.63, while appellant instead of receiving (anything 
for his more than 61,000 square feet dedicated at the 
very ]joint of assessment, is required to pay $2687.39. 

Furthermore, the appellant has had no use of his 
dedicated land since March 25, 1926, while thS parties 
whose lands were condemned in this proceeding had 
full use of theirs until December 20, 1934, the date of 
the confirmation of the verdict, or for 7 1 /L> years after 
appellant lost the use of his dedicated land. | By the 
very fact of appellant’s dedication in 1926, he ihcreased 
the value of the land now condemned and thej present 
assessment requires him to contribute to the payment 
of that benefit. 

A possible reason for this inequality is j;hat the 

witness Rowzec, the onlv witness who testified to the 

* .i 

value of dedicated land, said that such dedicated land 
only had a value of 3 cents a square foot (R. 3l), while 
he said that the part condemned of Parcel 24/99, be¬ 
tween Murdock Mill Road and Albemarle Street has a 
value of 17V> cents a square foot, and the parfj of Par¬ 
cel 24/107 between Albemarle Street and Alt^n Place 
a value of 20 cents a square foot (R. 27), andithe Dis¬ 
trict's other witness, Moore, testified that the former 
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strip lias a value of 15 cents and the latter 20 cents a 
square foot. Appellant filed original and amended 
objections and exceptions, the latter supported by the 
affidavits of Charles A. Jones, in the real estate busi¬ 
ness for 25. years, that appellant’s dedicated land in 
the assessment area is worth a minimum of 15 cents 
per square foot, J. Dallas Grady, in the real estate 
business for 27 rears, that the same land is of a fair 
market value of 20 cents a square foot without making- 
anv allowance for the land constituting the intersec- 
tions, and Medford P. Canby that its fair market value 
is between 15 and 20 cents per square foot, without 
making anv allowance for the land constituting the 
intersections (P. 14-15). It is respectfullv submitted 
that, on this record, we must regard appellant's dedi¬ 
cated land as having at least the minimum value of the 
land condemned, 15 cents per square foot, since there 
is nothing in the record to show anv reason for a dif- 
ference in value between the two. The plat which im¬ 
mediately follows page 20 shows cuts and fills neces- 
sarv in the condemned land to bring it to grade, but as 
we shall presently see in another connection, no evi¬ 
dence was put before the jury as to cuts, fills, grades 
or topographical conditions of appellant’s land and 
we must certainlv therefore conclude that the situa- 
tion is no less favorable than with respect to the area 
condemned. 

Taking even appellant’s (51.000 square feet of dedi¬ 
cated land instead of the 145,890 square feet at 15 
cents per square foot, the lowest value given by any 
witness to the land condemned would give this 61,000 
square feet of land a value of $9150, as against the sum 
of $9035.54 for the condemned land, yet the owners of 
the condemned land received the net sum of $6566.63 
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and appellant was required to pay the sum of $2687.39. 

The witness Moore testified for the Districj: of Co¬ 
lumbia and gave as his reason for the difference be¬ 
tween 15 and 20 cents per square foot for the two 
parcels of land condemned ‘‘that the portion between 
Alton Place and Albemarle Street could be carved into 
two lots if the street were not put through, having a 
normal depth of 102 feet after allowing for a 16 foot 
alley in between, which is an economical depth”, but 
that this could not be said of the other andj larger 
parcel. (R. 21) It can be said, however, with equal 
force of each of appellant’s parcels between Murdock 
Mill Road and Brandywine Street, Brandywine and 
Burlington Streets, and Burlington and Chesapeake 
Streets, and accordingly we would not be out rjf place 
in claiming a valuation of 20 cents per square foot for 
the 61.000 feet dedicated, or $12,200. However, whether 
we consider the value of appellant's dedicated land as 
$9,150 or $12,200 the highest benefit assessment which 
under the testimony could have been placed upon it, 
$4.50 per front foot upon the 1013.55 front feet of ap¬ 
pellant’s lots which were assessed for benefit^, even 
if the result of condemnation had been to open the 
street at this point and give the lots a street frjontage 
which they did not theretofore possess, wohld be 
$4,560.98, less than 50 per cent of the value jof the 
dedicated land upon any reasonable theory. | 

Appellees will no doubt argue that because iappel- 
lant’s said dedicated land had in fact been dedicated 
it was no longer available for building purposes and 
therefore could not be given a value in the condemna¬ 
tion proceeding, except on the basis of a nak^d fee 
subject to street uses and assuming that the bare title 
was still in the appellant. In making such an argu- 
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ment, the appellees will fly in the teeth of the statute 
but nevertheless be consistent with the position they 
have taken throughout. 

Section 491-0 of the Code provides for the giving to 
a dedicator a deduction according to the value of the 
dedicated land before a benefit assessment can be im¬ 
posed upon the remaining land. From the time of the 
taking effect of that section of the Code on January 
1, 1902, until the decision of this Court on February 
25, 1913, \nfj/fnrhl)urr/ Invest went Corporation v. 7??/- 
dolph, 40 App. I). C. 125). the predecessors of the ap¬ 
pellees steadily maintained that it was optional with 
the jury whether to give the dedicator the benefit of 
his dedication or not. After that decision, such a 
position could no longer be maintained. Nevertheless, 
from that date until the decision of this Court on May 


3, 1920, in Bripps v. Bro/rnlow , 49 App. D. C., 345, they 
contended that the value to be allowed for dedicated 
land was the value at tin* date of dedication and not at 
the time of the condemnation in which the allowance is 
made. Being unable to maintain this position after the 
decision in the Briggs case, they have since contended 
that in determining the value of dedicated land it is 
to be considered in its dedicated state and subject to 
the public easement for highway purposes. The only 
wonder is, that they have not gone the whole length 
of claiming that the value must be considered as noth¬ 
ing because the owner has parted with the entire fee 
bv his dedication. 

Section 491-G of the Code provides that, in deter¬ 
mining the amounts to be assessed as benefits against 
lands, parts of which have been dedicated for the open¬ 
ing of a street: 


“The jury in determining whether the remain¬ 
der of said lot, piece, parcel or tract is to be as- 
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sessed for benefits, and the amount of benefits, if 
any, to be assessed thereon, shall also tal^e into 
consideration the fact of such dedication ahd the 
value of the land so dedicated.” 

This Court held in the Lynchburg Investment Cor¬ 
poration case, 40 App. D. C. 129, 137, that the| value 
of the dedicated land must be deducted from benefits 
which would be assessed but for the dedication before 
any assessment can be made. In the Briggs case it was 
held that the value so to be deducted is the value as 
of the time of the benefit assessment from whi^li the 
deduction is to be made. 

I 

Indeed, in the Lynchburg Investment case thisjCourt 
said: 

“It is no answer that appellants did not request 
this instruction. It was the duty of the cojurt to 
follow the plain mandate of the law. The (indica¬ 
tion of the land in question was a fundamental 
issue in arriving at a just assessment. Iii fact, 
no just assessment could be made without first 
considering the dedication.” 40 App. D. 0. 137. 

In the Briggs case, 49 A])}). D. C. 345, 346-7, this 
Court said: 

“A] ipellant, therefore, was discriminated 
against, by being required to contribute toward 
the present value of the land condemned although 
credit for similarly situated land dedicated by 
her was given as of the much earlier date of} dedi¬ 
cation. We are of the view that the value pf the 
land dedicated as well as the value of the land 
condemned should be considered as of tin} date 
of condemnation. All of it is within the affected 
area. This view, not only does no violence J:o the 
words of the statute, but effectuates its apparent 
intent and purpose by placing a public spirited 
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citizen who dedicates his land for a public purpose 
on an equal basis with those who compel the Dis¬ 
trict to resort to condemnation. ” 49 App. D. C. 
347. 


IIow, we may ask, could the appellant, as the dedica¬ 
tor, be placed “upon an equal basis with those who 
compel the District to resort to condemnation” in this 
proceeding, except by valuing both the dedicated and 
the condemned lands upon the same basis, ignoring 
for that purpose the fact of dedication? Were they 
placed upon an equal basis by valuing the land dedi¬ 
cated by appellant at 3 cents per square foot, and the 
land condemned at 15 to 20 cents per square foot, 
without a showing of any reason for a difference in 
value; 


True, appellant did not cross-examine the District’s 
witness who testified to the 3 cent valuation. Equally 
true is it, however, that neither the District nor the 
Court brought out the reason of the witness for the 
difference in valuation, but in the language of this 
Court, which has already been quoted from the Lynch- 
hurrf I urexfmcnt case (40 App. 1). C. 137), this is no 
answer to the proposition: “It was the duty of the 
Court to follow the plain mandates of the law. The 
dedication of the land in question was a fundamental 


issue in arriving at a just assessment. In fact, no just 


assessment could be made without first considering 


the dedication." 


It is also true that the witness Rowzee (R. 29-30) 
said: “To the north of Butterworth Street, first we 
have the north half of Square 1588 with a frontage of 
221.27 on 45th Street, believes benefited $1.50 a run¬ 
ning foot, taking into consideration that the streets 
there have been dedicated to this point.” 


I 


I 
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Section 491-G of the Code, dealing with benefit as¬ 
sessments and dedication deductions does not provide 
that the witness is to take into consideration tint value 
of the land dedicated or the amount of the deduction 


to be made from what would otherwise be assessed be¬ 
cause of the dedication. Indeed, it first provides for 
the assessment of benefits by the jury and theh says, 
in that connection : ! 

i 

, I 

“Where part of any lot, piece, parcel, oij* tract 
of land has been dedicated for the opening, jexten- 
sion, widening, or straightening of the street, ave¬ 
nue, road or highway, the jury, in determining 
whether the remainder of said lot, piece, parcel or 
tract is to be assessed for benefits, and the amount 
of benefits, if any, to be assessed thereon, its also 


to take into consideration the fact of such dedica¬ 
tion and the value of the land dedicated.’’ (Italics 
ours) 

It is the jury, not the witness, who is to take into 
consideration the value of the land dedicate^ and 
the jury is to do so in determining whether tile re¬ 
mainder is to be assessed, and if so, the amount of 
the assessment. 

If, as testified by the Government’s witnesses Moore 
and Rowzee, the lands which were bv the conddmna- 
tion given a street frontage are to be assessed at the 
rate of $4.00 to $4.50 a front foot, certainly an assess¬ 
ment of not more than $1.50 a front foot could be given 
to lands which already had, as did appellant’s, a com¬ 
plete street frontage and perfect means of access to 
any place, even if no credit were to be given for dedi¬ 
cation. 
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II. The Assessment Against Lot 800, Square 1588. 

At the* time of the filing of the condemnation ]>eti- 

tion on May f), 1082, Lot 800 in Square 1588 consisted 

of tlie north part of that square, between Murdock 

Mill Road on tin* south and Brandywine Street on 

the north, Fortv-Fifth Street on the west and Fortv- 

• % 

Fourth Street on the east (Plat opposite Page 20). 

At the time of the filing of the amended objections 
and exceptions on February 8, 1935, changes had been 
made in the lot as follows: 


The north 136 feet, running south from Brandv- 
wine Street, was subdivided on December 16, 1933, into 
lots 28 to 39, inclusive, each having a frontage of 50 
feet and a depth of 120 feet, with a 16 foot alley at 
tin* southerly end of the subdivision (R. 13). 

On December 10, 1934, lots 28 to 37 were re-subdi¬ 
vided into lots 40 to 50, with a frontage of 45.5 feet 
each on Brandywine Street except that Lot 40 at the 

corner of Brandvwine and Fortv-Fifth Street was 

• • 

given a frontage* of 45 feet and lots 38 and 39 at 44th 
and Brandywine Streets retained the frontage thereto¬ 
fore given of 50 feet each. Each of the said lots still 
had a depth of 120 feet to a 16 foot alley. (R. 13) 
The 16 foot allev mentioned in connection with both 
subdivisions ran the whole 600 feet length of the block 

from Fortv-Fourth Street to Fortv-Fifth Street and 
• • 

was dedicated by the original subdivision of December 
16, 1933. (R. 18) Consequently, any assessment up¬ 

on Lot 800 as a whole includes an assessment upon 
9600 feet of publicly owned land and subjects the pri¬ 
vately owned land to payment thereof. 

We are hot unmindful of the decision of this court 
in Wilkinson v. District of Columbia, 22 App. D. C. 289, 
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which will no doubt be cited by the appellees heire as it 
was in the lower court, but we submit that it jhas no 
bearing on the instant case. j 

There, a condemnation suit, was brought, damages 
were awarded for the taking of part of a certaijn tract 
of land, and benefits were assessed against the re¬ 
mainder. The property owners permitted tile ver¬ 
dict of the jury to go to final judgment without) objec¬ 
tion. Thereafter, they instituted a suit in eqjiity to 
enjoin the collection of the benefit assessment, on 
the ground that it was illegal, null and void, because 
pending the proceedings the owners had convened the 
tract in 16 separate and distinct parcels to 14 several 
persons. That suit involved a collateral attack on the 
judgment. This appeal presents a direct attack. We 
do not claim, as was claimed in the Wilkinson case, 
that the assessment is void, but only that it is errone¬ 
ous, and should be reversed. It was pointed out by 
the court in the Wilkinson case that 

“The complainants find hardship in tlieit posi¬ 
tion inasmuch as the District of Columbia cannot 
now procure to have the assessment apportioned 
and they allege that they cannot apportion! it be¬ 
tween themselves, but if there is hardship, it is 

of their own creation. Nor do we see any reason 

* 

why they may not have an apportionment and 
settlement between themselves by proceedings in 
equity or otherwise that would not involve the 
District of Columbia in their controversy. At all 
events, the hardship is not sufficient to justify the 
present proceedings.” (22 App. D. C. 297) j 

There, the District of Columbia could not, aftir the 

l 

judgment had been confirmed and with no appeal pend¬ 
ing, procure an apportionment of the assessment. 
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Hero, upoq a reversal of the judgment, there will have 
to be a new trial, in which there will be an apportion¬ 
ment. 

There, the court proposed an apportionment by 
equity or other proceedings, which would not involve 
the District of Columbia. Any such proceeding here 
will neeessarilv involve the District of Columbia be- 
cause of its ownership of the 9600 square feet in the 
16 foot allev. 

There, the court recognized the right to an appor¬ 
tionment by equity or other proceedings, when the 
record of the condemnation case was in such shape that 
it. would b<f impossible to procure an apportionment 
therein. Here, to affirm the judgment below in this 
respect would be to involve circuity of action instead 
of availing of the statutory remedy provided for just 
such purposes. 

Certainly, all other considerations aside, any assess¬ 
ment upon Lot 800, Square 1588 which would require 
the private owners to pay the benefit accruing to the 
publicly owned 9600 feet of publicly owned alley, is a 
gross injustice. 

III. The Failure to Prove Either the Establishment of 
an Official Grade for Forty-Fifth Street North of 
the Condemnation Area or the Topographical 
Conditions of the Lots, Pieces or Parcels of Land 
Belonging to the Appellant Against Which the 
Jury Has Assessed Bene its. 

Section 491-G of the Code, in addition to its pro¬ 
visions on the subject of dedication already consid¬ 
ered, further directs that: 

“In determining the amounts to be assessed 
against said lots, pieces, or parcels of land the 



jury shall take into consideration the respective 
situations and topographical conditions |of said 
lots, pieces or parcels of land, and the benefits and 
advantages thev mav severallv receive from the 
opening, extension, widening or straightening of 
the street, avenue, road or highway.” 


The only testimony offered in the trial con ft upon 
the subject of grade situations or topographical con¬ 
ditions of any property was that given by the witnesses 
Pinkus (K. 20), and Watson (K. 26-7), both of whom 
testified to a plat which was put in evidence and ap¬ 
pears immediately following page 20 of the [record, 
and it shows cuts and fills in the condemnatio i area, 
but nothing at all with reference to the benefit area. 

In Briggs v. BrowvJow, 49 App. D. C. 345, 347, it 
appeared that no such evidence had been offered, either 
in the condemnation or the benefit area, and thi|s court 
said: 

“It is the contention of appellant that, ii| order 
to enable the jury to take into consideration the 
respective situations and topographical condi¬ 
tions of the land with reference to the extension 
of the street evidence should have been offered as 
to the grade of the extension. We think this con¬ 
tention in harmony with the requirements jof the 
statute. The grade of the street is certaiply an 
element to be considered by the jury in determin¬ 
ing both the damages and benefits and appellant 
was interested in each.” 

We respectfully submit that the language bpth of 
the statute and of this Court applies equally fo the 
land condemned and to that subject to a benefit assess¬ 
ment. 



IV. The Failure of the Record to Show that the Jury- 
Made a View or Inspection of the Property Con¬ 
demned or Assessed. 

Section 491-E of the Code provides that: 

“After the jury shall have been organized and 
shall have viewed and examined the land and 
premises affected by the condemnation proceed¬ 
ing, they shall proceed”, etc., 

In view of the authorities already considered, supra, 

pp. 6-8, it is obvious without further comment that this 

point is fatal to the verdict and judgment. 

> 

V. The Inequality of the Assessment, Its Lack of Sup¬ 

port in and Contradiction by the Evidence, Its 
Excessiveness, Injustice, and Unreasonableness. 

To review the facts in regard to the present point 
would be a mere matter of repetition and supereroga¬ 
tion and needlessly protract this brief. It is sufficient 
to invite the attention of the court to two of its own 
decisions: 

In Lynchburg Investment Corporation v. Rudolph , 
40 App. I). C. 129, 137, it was said: 

“The equality of an assessment must be appar¬ 
ent upon the face of the record”, 

citing the decision of the Supreme Court of the United 
States in Brandenburg v. District of Columbia , 205 
U. S. 135. 

In Branson v. Reichelderfer et al.. 62 App. 1). C. 129, 
after pointing out that Section 46 of Title 25 of the 
1929 Code grants the court “power to vacate and set 
any appraisement aside in whole or in part, when satis¬ 
fied that it is unjust or unreasonable”, this court pro- 
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i 

ceeded to exercise such power and to set aside tlie ver¬ 
dict of the jury because convinced “that the appraise¬ 
ment is unjust and unreasonable.” 

I 

We respectfully submit that the assessment of bene¬ 
fits against appellant’s lands is unjust and unreason¬ 
able, as hereinbefore in detail fully set out, anp that 
the judgment below should be reversed. 

Respectfully, 


William C. Sullivan 
Attorney for Appellant. 
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BRIEF FOR APPELLEES 

i 

_ ! 

STATEMENT OF FACTS 

This is an appeal from an order of the Supreme 
Court of the District of Columbia in a condemna¬ 
tion proceeding ratifying and confirming the yer- 
dict of a jury assessing benefits for the opening 
of a street against certain lands owned by “he 
appellant. 

On May 5, 1932, the appellees, Commissioners! of 
the District of Columbia, filed a petition by which 
they sought to condemn certain land for the open¬ 
ing of a portion of 45th Street (Rec. p. 1). T!he 
land taken in this proceeding is shown in gr^en 

(1) | 

| • ^ 

I 




on the first plat opposite page 20 of the record. 
Upon the filing of the petition the court was re¬ 
quired by Section 491 (c) of the D. C. Code (Code 
of 1929, Title 25, section 54) to give notice of the 
institution of such proceedings. This section reads 
as follows: 

The said court shall cause public notice 
of not less than twenty days to be given of 
the institution of such proceeding, by ad¬ 
vertisement in three daily newspapers pub¬ 
lished in the District of Columbia, which 
notice shall warn and require all persons 
having any interest in the proceeding to ap¬ 
pear in court at a day to be named in said 
notice and to continue in attendance until 
the court shall have made its final order 
ratifying and confirming the award of dam- 
ages and the assessment of benefits by the 
jury herein provided for; and in addition 
to such public notice said court shall cause 
a copy of said notice to be served by the 
United States Marshal for the District of 
Columbia, or his deputies, upon such owners 
of the land to be condemned as can be found 
by said marshal, or his deputies, within the 
District of Columbia and upon the tenants 
and occupants of the same. The said court 
shall appoint a guardian ad litem for any 
person interested in the proceeding who may 
be under disability. 

The record in this case (Rec. p. 6) shows that the 
required order of publication was entered by the 
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court on the day the petition was filed. The form 

of the order is not set forth in the record, and it 

7 ! 

must, therefore, be assumed that the order whs in 
conformity with the statute and warned and re¬ 
quired “all persons having any interest in the pro¬ 
ceeding to appear in court at a day” named. | The 
appellant was not the owner of any property to be 
condemned, but was the owner of properties in 
Squares 1568. 1569, 1587, and 1588 which lie in the 
vicinity of the improvement and were, therejfore, 
likely to be assessed for benefits. He was unques¬ 
tionably one of the persons having an interest in 
the proceeding to whom the notice was directed. 
In response to the notice Milton Strasburger, 
Esquire, on May 9, 1933, entered a general appear¬ 
ance for the appellant (Rec. pp. 6 and 181). jThe 
case came on for trial on October 29,1934, at which 
time appellant was present through his coijnsel 
(Rec. p. 19). On November 2S, 1934, the jury jren- 
dered its verdict in which benefits were assdssed 

i 

against numerous properties, including appellant’s. 
On January 10, 1935, objections and exceptions to 
the verdict of the jury were filed on behalf of] ap¬ 
pellant (Rec. p. 12). Amended objections and ex¬ 
ceptions on behalf of appellant were filed on Febru¬ 
ary 8, 1935 (Rec. p. 12). After a hearing qpon 
these objections and exceptions, the court, on Feb¬ 
ruary 8,1935, entered an order overruling the sfme 
and ratifying and confirming the verdict (Rec. p. 
16), from which order this appeal was taken. 
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ARGUMENT 

I 

Appellant was given proper credit for the dedication of his 

lands 

On March 25, 1926, appellant, in order to record 
a subdivision of land (D. C. Code of 1929, Title 12, 
sec. 8, and Title 25, sec. 45), dedicated for street 
purposes the portion of 45th Street which lies to 
the north of Murdock Hill Road as shown in red 
on the second plat appearing in the record opposite 
page 20. ! This strip of land contains 145,890 
square feet, of which 61,000 square feet lie opposite 
appellant’s property assessed for the benefits here 
complained of. Counsel for appellant contends 
that the condemnation jury, in assessing benefits 
against appellant’s land, failed to give him the 
credit to which he was entitled for such dedica¬ 
tion. Section 491 (g) of the D. C. Code (D. C. 
Code of 1929, Title 25, Section 58) provides in part 
as follows: 

* * * And where part of any lot, 

piece, parcel, or tract of land has been dedi¬ 
cated for the opening, extension, widening, 
or straightening of any street, avenue, road, 
or highway, the jury, in determining 
whether the remainder of said lot, piece, 
parcel, or tract is to be assessed for benefits, 
and the amount of benefits, if any, to be as¬ 
sessed thereon, shall also take into consider¬ 
ation the fact of such dedication and the 
value of the land so dedicated. 



0 


(In passing, it may be remarked that the pro¬ 
vision of law above quoted has been expressly re¬ 
pealed by Section 6 of the Act of Congress entitled 
“An Act to provide for the acquisition of lahd in 
the District of Columbia in excess of that reqjuired 
for public projects and improvements, ancjl for 
other purposes”, approved April 11, 1935, Public, 
No. 32, 74th Congress.) j 

In conformity with the statute above quoted the 
court instructed the jury as follows: j 

4. After ascertaining the full amount of 
benefits which all of the parcels of la{d in 
the District of Columbia will receive from 
the proposed condemnation, you shall, wjhere 
part of any parcel or tract of land has been 
already dedicated for the purposes oij the 
street or road involved in this proceeding 
take into consideration the fact of such 'ded¬ 
ication and the present value of the land 
dedicated, in determining whether th<j re¬ 
mainder of said parcel or tract is to b^ as¬ 
sessed for benefits, and the amount of bene¬ 
fits, if any, to be assessed thereon ({lee., 
p. 34). * j 

Appellant contends that the jury should tyave 
given to the land dedicated by appellant for stfreet 
purposes the same value which it placed upon! the 
land condemned in this proceeding and that had it 
done so no assessment for benefits could have been 
made. It appears from the record (page 8) that the 
jury allowed $3,960 for the 19,800 square feet of 
land taken from parcel 24/107, which is at the {ate 
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of .20 per square foot, and allowed $5,075.54 for 
the 28,197.44 square feet taken from parcel 24/99, 
which is at the rate of .18 per square foot. These 
figures were in accordance with the testimony of- 
fered in the case. So also was the finding: of the 
jury that the value of the land dedicated was in a 
lesser amount. The onlv testimony in the record 
as to the value of the land dedicated is that of the 
witness Rowzee who stated that “the present fair 
market value of the property dedicated** is three 
cents a square foot (Rec., p. 31). 

Appellant was present through counsel during 
the entire proceeding. If dissatisfied with the tes¬ 
timony offered by the appellees’ witness, appellant 
was entitled, and it was his duty, to offer evidence 
to the contrary. Sec. 491 (e) of the D. C. Code 
(D. C. Code of 1929, Title 25, Sec. 56) provides in 
part as follows: 

* * * and after the jury shall have been 

organized and shall have viewed and exam¬ 
ined the land and premises affected by the 
condemnation proceeding they shall proceed, 
in the presence of the court, to hear and re¬ 
ceive such evidence as may be offered or sub¬ 
mitted on behalf of the District of Columbia 
and by any person or persons having an 
interest in the proceeding. 

As before pointed out, there is no question but 
that appellant, having property in the immediate 
vicinity which was likely to be assessed for benefits, 
had an interest in the proceedings. But appellant, 
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though present in court, sat quietly by and (jffered 
no testimony and now attempts to raise tlnj issue 
of the value of the property dedicated by affijdavits 
filed in support of his objections and exceptions. 
This Court has consistently held that the filing of 
objections and exceptions in a condemnation case is 
in the nature of a motion for a new trial. 

i 

Clapp v. Macfarland, 20 App. D. Cj. 224, 
230. j 

Mitch cl v. Reichelderfer , 61 App. D. |C. 50. 

Shannon & Luclis Const. Co. v. R(\ichel- 
derfer, 61 App. D. C. 36. j 

Nealy v. Hazen, 63 App. D. C. 239. j 

It is well settled that one, on a motion for new 
trial, is not permitted to raise an issue of fact which 
could have been raised before verdict. In the case 
of Toledo Company v. Computing Company , 261 U. 
S. 399, 424, the Court said: 

We can not know what the result of a 
hearing would have been on this issue if fried, 
because only one side is presented. We are 
prevented from knowing it by a most ‘salu¬ 
tary rule of law which after parties havg had 
a full and fair opportunity to prepare 
their case, refuses to permit them to drag 
out litigation by bringing in new evidence 
which with due diligence they ought to have 
discovered before the hearing. The appar¬ 
ent hardship of a particular case shoulcj. not 
and can not weigh against the application of 
this sound principle. As Mr. Justice ^tory 
remarked in Ocean Insurance Company v. 
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Field, 2 Story, 59; 18 Fed. Cas. 532, “It is 
for the public interest and policy to make an 
end to litigation, or, as was pointedly said by 
a great jurist, that suits may be innnortal, 
while men are mortal.” 

In the 1 ease of Shannon and Luchs Construction 
Company v. Reichelderfer, 61 App. D. C. 36, this 
Court said: 

Nor was appellants' motion to the effect 
that the extension of Evarts street did not 
conform with the plan of the permanent sys¬ 
tem of highwavs timelv. This fact was al- 
leged in the petition and not denied by the 
defendants. A witness on behalf of the Dis¬ 
trict testified without objection that the 
streets, as delineated on the map attached to 
the petition, conformed to the plan of the 
permanent system of highways. No evidence 
was offered by appellants on this phase of 
tlie ease. Accompanying the motions is an 
affidavit in which it is attempted, after ver¬ 
dict, to retrv an issue of fact already deter- 
mined by the jury. The motion was prop¬ 
erly denied, Columbia Heights Realty Co. v. 
Rudolph, 217 U. S. 547, 30 S. Ct. 581, 54 L. 
Ed. 877, 19 Ann. Cas. 854; Newman v. New¬ 
man, 42 App. D. C. 588. 

In the case of Nealy v. Hazen, supra, property 
owmers assessed for benefits also contended that the 
jury had failed to give full credit for land dedi¬ 
cated for street and parking purposes. In that 
case the appellants were in a better position to raise 
this question than the appellant here, for the ap- 


pellants there had not appeared in the original con¬ 
demnation proceedings, but had been brought in 
solely by virtue of the provisions of the Act Of Con¬ 
gress of May 29, 1928 (45 Stat. 953, D. C. Code of 
1929, Title 25, Section 71), which provides £or the 
giving of notice to persons whose lands are assessed 
for benefits by the verdict of the condemnation jury 
where no part of such lands was taken in tlpe pro¬ 
ceedings and the owners of the lands assessed were 
not served with notice of the proceedings, and gives 
to such persons the right to file objections and ex¬ 
ceptions to the verdict of such jury. In sustaining 

the action of the lower court in overruling tilie ob- 

I 

jections and exceptions and confirming the yerdict 
of the jury, this Court, in the Nealy case, said: 

Objection is made and exception ta^en to 
the basis of credit accorded in the assessment 
of benefits to lot owners abutting oij Van 
Ness Street for the value of the landj dedi¬ 
cated for street purposes. Appellants [insist 
on basing their claim upon the daijnages 
awarded to lot 13, in which 512.93 squaije feet 
were condemned at a valuation of $7z0, or 
$1.40 for a square foot. The estimate is not 
accurate. The amount awarded included 
not only damages for land taken but result¬ 
ing damage to the small triangular portion 
of the lot which was left, and which is prac¬ 
tically worthless. The title to the portion 
of the street dedicated for parking purposes 
remains in the abutting lot owners, 31 Stat. 
248, D. C. Code, 1929, Title 12, Sec. 16 and 
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we liave held in Briggs v. Browrilow, 49 App. 
D. C. 345. 347; 265 F. 985, 987, “that the 
value of the land dedicated, as well as the 
value of the land condemned, should be con¬ 
sidered as the date of condemnation.” 

In the present case the only evidence ad¬ 
duced as to the value of the land dedicated 
for street purposes was at the rate of 15 cents 
per square foot, and it was on this basis that 
the valuation was fixed by the jury. It is 
difficult to understand how a much greater 
valuation could be placed upon the parking. 
Though the title is still in the lot owner, the 
parking is dedicated to the public use. It is 
nontaxable, cannot be sold separate and 
apart from the lot, and adds little or no value 
to the lot to which it is attached. The court 
instructed the jury that they should take into 
consideration “the present value of the land 
dedicated.” No error was assigned relative 
to this instruction. 

By referring to the record in the Nealy case, we 
find that the entire lot 13 contained 596 square 
feet. Assuming that, in that case, the jury, in 
awarding $720 for the land taken, regarded the re¬ 
maining land as becoming entirely worthless and 
hence to be paid for by the District, we find that 
the jury awarded damages for lot 13 at the rate 
of approximately $1.20 per square foot. The court 
in that case found that the value of the land dedi¬ 
cated for street and parking purposes was but 15 
cents a square foot. The land condemned was 
therefore worth eight times the value of the land 
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dedicated. In the instant case the jury found the 
value of the land condemned to be from 18j to 20 
cents a square foot and the undisputed evidence 
was that the land dedicated was worth three! cents 
a square foot or approximately one-sixth of the 
value of the land condemned. 

It is well settled that courts will not set j aside 
the verdict of a condemnation jury in the absence 
of fraud or grave mistake of fact. In the i^ealy 
case, supra, this court said: j 

In the absence of fraud, or any prejudi¬ 
cial action on the part of the court ojr the 
jury, the confirmation of the verdict olf the 
jury by the court on the assessment of pene- 
fits, if sustained by competent evidence!, will 
not be interfered with on appeal. I 

In the case of Concord Improvement Company 
v. Reichelderfer, 62 App. 1). C. 101, it was said.: 

We find nothing in the overruling o i ap¬ 
pellants’ objections and exceptions tc\ the 
verdict which would justify a modification 
thereof or the reopening of the case fbr a 
new trial. The evidence adduced was amply 
sufficient to sustain the verdict of the jury, 
and in the absence of anything in the record 
indicating partiality or corruption or grave 
mistake of fact on the part of the court, it 
it is the duty of the appellate tribunal to 
sustain the verdict. As was said in the 
case of Columbia Heights Realty Company 
v. Rudolph , 217 U. S. 547: “The powef of 
the court to review the award by such a jury 
must, in the very nature of the matter,, be 
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limited to plain errors of law, misconduct, 
or grave error of fact indicating plain par¬ 
tiality or corruption. The jury saw and 
heard the witnesses; the court did not. The 
jury went upon and viewed the premises; 
the court did not. The duty to review did 
not ;involve mere error in judgment as to 
the extent of enhancement in value, for the 
judgment of the jury manifestly rested upon 
much which could not be brought before 
the court. The jury was expected to exer¬ 
cise its own judgment, derived from per¬ 
sonal knowledge from a view of the prem¬ 
ises,! as well as from the opinion evidence 
which might be brought before them.” 

Since the value of the dedicated land was fixed 
by the jury in accordance with the testimony in 
the case, which appellant did not see fit to rebut, 
it cannot be said that the jury labored under any 
i ‘grave error of fact.” 

II 

The assessment for benefits was properly levied against 

lot 800, in Square 1588 

It appears from the objections and exceptions 
filed on behalf of appellant (Rec. p. 12) that lot 
800 in Square 1588, one of the properties owned 
by appellant assessed for benefits in this proceed¬ 
ing, was subdivided on December 16, 1933, into lots 
28 to 39, with a 16-foot alley to the south of the 
same, which was dedicated to public use. Lots 28 
to 37 were resubdivided on December 10, 1934, into 
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lots 40 to 50. Appellant contends that the assess¬ 
ment should have been levied upon the individual 
lots into which lot 800 was divided. Of cdurse, 

i 

this contention only goes to the validity of the 
assessment against lot 800 in Square 1588, and not 
to the validitv of the assessments levied bv thd ver- 

*> \J | 

diet of the condemnation jury against the Other 
properties belonging to appellant involved in this 
appeal. 

It should be noted that lot 800 was not subdivided 

i 

until December 16, 1933, which was long aftef the 
filing of this proceeding, although prior to {rial. 
The resubdivision of December 10, 1934, occurred 
after trial and after the rendition of the vefdict. 

We submit that the case of Wilkinson v. District 
of Columbia, 22 App. D. C. 289, conclusively dis- 

i 

poses of the question here presented. In that j case 
a bill in equity had been filed to cancel certaifi as¬ 
sessments for benefits upon the theory that, a$ the 
land there involved had been subdivided pricer to 
the verdict of the jury, the assessments should have 
been levied against the lots created by the Sub¬ 
division. In denying this contention, the cfmrt 
said: 

But it does not follow from this, that, 
after the institution of proceedings for the 
condemnation of property and for the! as¬ 
sessment of benefits and damages, paxjties 
may deal with such property in total disre¬ 
gard of the proceedings; and that not only 
the petitioners in the proceedings, that is, 
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the icommissioners of the District of Colum¬ 
bia, but the court and jury also, are required 
to watch the land records with vigilant 
scrutiny up to the very moment when the 
verdict of the jury is rendered, to ascertain 
what divisions, if any, and what conveyances 
thereof have been made. Any such require¬ 
ment as this would be an absurdity, and 
would simply render it impossible to con¬ 
duct legal proceedings in an orderly manner. 
***** 

* * * But by the filing of the petition 

for condemnation, and the assessment of 
benefits and damages, and the service of 
notice thereof on the parties then in interest, 
the lien undoubtedly attached to the prop- 
ertv as it then stood, and with the divisions 

• 7 

and: subdivisions that then existed. It was 

the dutv of the commissioners of the Dis- 
%/ 

trict, as far as thev could, to ascertain such 
existing conditions, and the owners of the 

v* 7 

several parcels of land to be affected by their 

proceeding; and to file their petition against 

the land and its several owners as thev then 

* 

found them. They were not required to do 

the impossible thing of anticipating the 

future; nor could they in reason be required 

to watch subsequent conveyances, and to 

modify their proceedings from time to time 

in i accordance with such convevanees. 

* 

There might never be any end of the pro¬ 
ceedings, if this were required; and the re¬ 
sult would be endless confusion and a total 
failure of justice in this regard. 
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The correctness of this decision is well illustrated 

i 

in the present case. The property here wad sub¬ 
divided during the pendency of the proceeding and 
resubdivided after the verdict of the condemnation 
jury was rendered. If the jury in a condemnation 
case was required to revise its verdict to meet ^very 
subdivision that might take place prior to thej con¬ 
firmation of that verdict, property owners, byj con¬ 
tinual resubdivisions, could prevent an assessment 
from ever being levied. | 

But counsel for appellant may limit his conten¬ 
tion to the subdivision created prior to the verdict 
of the jury, since that was the subdivision by wjhich 
the public alley was dedicated. Counsel for appel¬ 
lant is in error in stating that an assessment Ppon 
all of lot 800 would require the property owne|r to 
pay the benefit accruing to so much as now Con¬ 
stitutes the public alley. In the Wilkinson case jthis 
court said that it could “see no reason why tjhey 
(the property owners) may not have an apportion¬ 
ment and settlement between themselves by pro¬ 
ceedings in equity or otherwise.” Should the [ap¬ 
pellant and the District be unable to make an appor¬ 
tionment of the assessment between themselve^, a 
court of equity is open to appellant for this pur¬ 
pose. But that question does not arise until there 
has been a failure of the parties to agree. It dbes 
not affect the validity of the assessment. Nor| is 

* i 

it material that a failure of the parties to agree ipay 
result in a separate proceeding to which the Dis¬ 
trict will be a party. j 
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In the case of Garfield Memorial Hospital v. 
Macfarland, 31 App. D. C. 447, the hospital was 
assessed benefits bv the verdict of a condemnation 
jury. Objections and exceptions were filed to the 
verdict on the ground the hospital was exempt by 
law from such assessments. This court held that 
the jury,| under the statute, was required to levy 
assessments against all lands benefited, and the 
question of whether any lands so assessed were 
exempt must be determined in another proceeding 
should the District undertake to enforce the 
assessment. 

Here, again, it must be remembered that the ap¬ 
pellant was before the court during this entire pro¬ 
ceeding. Appellant knew prior to the trial of this 
case that the first subdivision had been created. 
If he deemed it necessary to the protection of his 
rights that the assessment should be rendered 
against the subdivided lots, he could have called 
the matter to the court's attention, but he failed 
to do so. Having sat quietly by until after the 
verdict was rendered, the objection comes too late. 

Ill 

Appellees were not required to prove the grade of 45th 
Street outside of the condemnation area or the topo¬ 
graphical conditions of the lands assessed for benefits 

Appellant contends that it was the duty of the 
appellees to prove either the establishment of an 
official grade for 45th Street north of the condemna¬ 
tion area or the topographical conditions of the lots, 
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pieces, or parcels of land belonging to the appellant 
against which the jury has assessed benefits, j In 
support of this contention counsel for appellant 
relies upon the case of Briggs v. Browrdow, 49 i^pp. 
D. C. 345. But all that was held in that case yras 
that it was the duty of the District to offer evidence 
as to the grade of the extension of the street being 
condemned. That was done here (Rec. pages 20 
and 26-27). The reason for requiring the District 
to prove the grade upon which the proposed exten¬ 
sion of a street is to be opened is plain. Spch 
grade, being merely in contemplation, cannot! be 
ascertained by the jury except upon competent 
evidence, but the topographical conditions of the 
lots assessed for benefits are visible to the jurors 
when making their inspection of the land and 
premises. 

Under section 491 (g) of the Code (D. C. Code 
of 1929, Title 25, Section 58) the jury is authorized 
to assess benefits upon any land in the District of 
Columbia which it may find will be benefited by the 
opening, extension, widening, or straightening qf a 
street as a result of the condemnation proceeding. 
The Commissioners of the District have no way of 
knowing in advance the area over which the assess¬ 


ments for benefits will be spread. That is a matter 
solely for the determination of the jury. Certaihly 
Congress did not intend that the jury could not lqvy 
assessments for benefits unless the District authori¬ 
ties first introduced evidence of the grade of all the 
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evidence of the topographical conditions of all of 
the property in the District of Columbia which 
might possibly be assessed benefits for a contem¬ 
plated improvement. The jury is required by law 
to view and examine the land and premises affected 
by the condemnation proceeding. Section 491 (e), 
D. C. Code (D. C. Code of 1929, Title 25, Section 
56). From this view and examination of the prem¬ 
ises the jury is in a far better position to determine 
the topographical conditions of the lands benefited 
than it would be from the testimony of witnesses. 

This objection also comes too late. It could have 
been raised before verdict. Not having been raised 
in due season, it cannot be raised now. 

In Columbia Heights Realty Co. v. Rudolph, 217 
U. S. 547, 557, it was held that an objection, that 
the court did not examine the condemnation jurors 
as to whether they possessed the qualifications re¬ 
quired by law and did not administer them the oath 
required by the statute under which the court was 
proceeding, came too late when not made until 
after the verdict, even though counsel was not 
present when the jurors were accepted and sworn. 

And in the case of Newman v. Newman, 42 App. 
D. C. 588, 595, this court said: 

The further question now for the first 
time is attempted to be raised, whether the 
party whose land is to be taken by proceed¬ 
ings under eminent domain is entitled to 
have his compensation ascertained by a com¬ 
mon-law jury. In the first place, those 


I 


whose land was condemned are not Raising 
tliis question; and, in the second, appellant, 
by proceeding before the jury of five\ with¬ 
out raising it, now is estopped to do so. 
(Italics ours.) 

IV 

It will be presumed that the jury made a view and exam¬ 
's l 

ination of the premises affected 

i 

It is next contended by counsel for appellant: that 
the failure of the record to show affirmatively that 
the jury viewed and examined the land affected by 
the condemnation proceeding is fatal to the verdict 
and judgment. It will be noted that, in the objec¬ 
tions and exceptions filed by counsel for appellant 
(Rec. p. 12), it is not contended that the jury failed 
to perform its duty, but merely that “the rejeord 
fails to show that the jury made any view or inspec¬ 
tion of the property condemned or assessed. ” 
Since the statute specifically requires the jury to 
make this view and examination of the premises, it 
must be conclusively presumed the jury performed 
its duty, in the absence of an affirmative showing in 
the record to the contrary. j 

In the case of Concord Improvement Co\ v. 
Reichelderfer, 62 App. D. C. 101, the appeal was 
from a judgment in a proceeding for the condemna¬ 
tion of land for an alley. It was there contended 
that the proceedings were erroneous, since it \iid 

i 

not appear in the record on appeal that the Comnjiis- 
sioners had duly considered and deemed the alley 


i 
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involved to be necessary in the public interest, a 
jurisdictional fact required by statute. But in 
sustaining the lower court, this court said: 

i The failure, however, to establish juris¬ 
diction by competent proof of the facts es¬ 
sential must clearly appear in the bill of 
exceptions, and the absence of a statement in 
the bill showing this defect raises the pre¬ 
sumption that the proceedings were regular 
and that the court acted within its lawful 
jurisdiction. 

The presumption that the jury performed its 
statutory duty in this regard is borne out by the 
record. The court, in instructing the jury at the 
conclusion of the case, said (Rec. p. 35): 

11. You shall take into consideration the 
opinions of the witnesses who have testified 
as to values and benefits, and give to such 
opinions the weight to which the jury may 
think them fairly entitled. You shall not be 
bound by such evidence, however, but may 
use your own knowledge based upon your 
view of the premises in making up your 
assessments of values and benefits. 

' 13. The jury, during the course of its de¬ 
liberations, may at its own convenience and 
without application to either court or coun¬ 
sel, make such further views of the prop¬ 
erties involved as it may deem necessary, 
provided and whole jury is present. 

Had the jury failed to perform its duty to make 
a view and examination of the land and premises, 
it was appellant’s duty to call that neglect to the 
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attention of the court before the conclusion qf the 
case. Not having complained then, he cannot!com¬ 
plain now. 

Columbia Heights Realty Co. v. 

217 U. S. 547. 

Newman v. Newman, 42 App. D. C. 538. 

Y 

Appellant’s objections and exceptions were not filed \fithin 

the time permitted by statute 

The verdict of the jury was returned November 
28, 1934. The original objections and exceptions 
on behalf of appellant were not filed until January 
10, 1935, forty-three days after the filing oij the 
verdict. Section 491 (h) of the Code (D. C. Code 
of 1929, Title 25, Section 59) provides, in paift, as 
follows: j 

And provided further, that the objections 
or exceptions to the verdict shall be jfiled 
within twenty days after the return of the 
verdict to the court. 

But appellant will probably contend that ujider 
the provisions of the Act of May 29, 1928, 45 Stat. 
953 (D. C. Code of 1929, Title 25, Sec. 71) he was 
given additional time within which to file objec¬ 
tions and exceptions, since no part of his land ; was 
taken in the condemnation proceedings. [This 
statute provides, in part, as follows: 

That where * * * the jury of icon- 

demnation shall assess benefits against!any 
land or parcel of land no part of which was 
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taken by the condemnation proceedings, and 
the owner of the land or parcel of land so 
assessed- for benefits was not served with 
notice of the condemnation proceedings, 
notice of such assessment for benefits shall 
be given bv the Commissioners of the Dis- 
trict of Columbia bv registered letter, mailed 
to the last known address of the person listed 
on the records of the assessor of the District 
of Columbia as the owner of the land or par¬ 
cel so assessed, and, in addition thereto, the 
court shall give public notice of the land or 
parcels of land assessed for benefits, no part 
of which was taken bv the condemnation 
proceedings, by advertisement once in each 
of three daily newspapers published in the 
District of Columbia showing the amount 
assessed against each such piece or ])arcel of 
land and stating the time within which in¬ 
terested parties may file with the court any 
objections or exceptions they may have to 
the verdict. (Italics ours.) 

If we wished to be very technical, we might urge 

that the record fails to show that appellant filed 

his objections and exceptions within the time fixed 

by the court in the notice and order of publication 

made in teonfonnitv with the Act of 1928. The rec- 

* 

ord on appeal shows that the notice and order were 
filed on December 20. 1934, but this record fails to 
state the time given by the court for the filing of 
objections and exceptions. However, appellant did 
file his objections and exceptions within the time 



fixed by said order, and we make no point df the 
failure of the record so to disclose. | 

The Act of 1928 was under consideration by this 

*1 

court in the case of Shannon and Lucks Construc¬ 
tion Company v. Reichelderfer, 61 App. D. C. 36. 
In that case, property owners, part of whose ljands 
were condemned and the remainder assessecj for 
benefits, failed to file objections and exceptions until 

seventy da vs after the return of the verdict] but 

i 

within the time fixed in the order entered by the 

court in conformity with the Act of 1928. It! was 

! 

there contended that the effect of such orderj was 
to extend the time for the filing of objections and 
exceptions to the verdict as to those who were before 


the court throughout the entire proceeding as jwell 
as to those who were not. In denying this conten¬ 
tion the court said: 


It is contended that, inasmuch as the ap¬ 
pellants filed their motions within the time 
fixed by the court in the notice of publica¬ 
tion, citing persons whose land was assessed 
for benefits but who had not been given 
notice of the condemnation proceedings to 
appear and present their objections, they are 
within the requirements of the statute. The 
difficulty^ with this contention is that appel¬ 
lants were given notice of the condemnation 
proceedings and were brought into court jand 
afforded an opportunity to be heard, ! ^nd 
as to them the statute limiting the time with¬ 
in which objections to the verdict could be 


24 


filed to twentv days after the return of the 

* 

yerdict is applicable and conclusive. 

There is nothing in the 1928 Act that is 
available to the defendants or that will 
furnish an excuse for their delay. The pub¬ 
lic notice there required to be given, as in 
section 491 (h), is for the benefit of those 
whose property was not taken in the con¬ 
demnation proceedings but was assessed for 
benefits and who had no notice of the pro¬ 
ceedings. There is no way in which the ap¬ 
pellants can avail themselves of the rights 
afforded those without notice of the con¬ 
demnation proceedings. (Italics ours.) 

The only difference between that case and the 
case at bar is that there the property owners were 
personally served with process and parts of their 
lands were taken. Here, no part of the appellant’s 
land was taken, but he voluntarily appeared. As 
was said in the case of Eabich v. Folger, 20 Wall. 1: 

The appearance by authorized attorneys 
was equivalent to a personal service of 
process upon these parties. 

It will be noted that under the Act of 1928, the 
notice there provided for is only required to be 
given to the owner of land assessed for benefits who 
“was not served with notice of the condemnation 
proceedings.” In the Shannon and Lucks Case, 
supra, this court said that such notice was for the 
benefit of those “who had no notice of the 
proceedings.” 

Appellant having appeared voluntarily, such 
appearance was equivalent to personal service and 



charged him with notice of all that transpirbd in 
the case. Olney v. Butte Creek Co., 51 App. 
D. C. 8. I 

We submit that the case of Pardon v. Washing¬ 
ton Loan and Trust Company, 44 App. D. C. j>9, is 
decisive of the question here presented. There the 
question for determination was the time wjithin 
which a caveat to a will might be filed. Undeij sec¬ 
tion 137 of the I). C. Code a person served '.with 
process or personally appearing in a proceeding 
for the probate of a will was given only one year 
after the entry of the decree admitting the will to 
probate in which to file a caveat, while one is to 
whom process had been returned “not to be foiind” 
and who had been proceeded against by publication 
w’as granted two years. The appellant in that base, 
a nonresident heir of the testator, had filed a 
waiver of citation and consent to probate. This, 
the court held, amounted to a general appearance. 
The appellant later filed a paper asking leavb to 
withdraw the consent, but this request was n^ver 
called to the attention of the court. The appellee, 
out of abundant caution, proceeded to publish 
against nonresident heirs. Appellant filed a cayeat 
to the will after the one-year period had expired, 
but within the two-year period. This court, in 
holding the caveat was filed too late, said: 

! 

In Creighton v. Kerr , 20 Wall. 8, a gen¬ 
eral appearance had been entered for the 
defendant, where otherwise it would h^ve 
been necessary to proceed by publication 



against him. Within the time the defend- 
ant liad been given to plead, the court per¬ 
mitted his attorneys to withdraw their 
appearance ‘‘without prejudice to the plain¬ 
tiff.'’ Judgment was entered thereafter for 
the plaintiff. The court observed that the 
general appearance was equivalent to per¬ 
sonal service, and that the appearance, ‘‘con¬ 
verted into a personal suit that which was 
before a proceeding in ran"; that ‘"the 
result had been worked when the appear¬ 
ance was entered, and stood in full effect 
when the withdrawal was made.” * * * 


* * * * * 


Section 137 of the Code, recognizing a rule 
of laic, classes persons interested in an estate 
who personally appeared in probate pro¬ 
ceedings with interested persons who actu¬ 
ally are served with process. Such persons, 
the statute contemplates will have actual 
knowledge of the result of the proceedings, 
and, therefore, must act as to real estate 


within one year after the decree of probate 

isi entered. Nonresidents who mav be in- 

* 

terested in the estate and who are returned, 
“not to be found” and who must be pro¬ 
ceeded against by publication, are given two 
years within which to act. The reason for 
this discrimination in favor of nonresidents 
is obvious. Persons actually served or per¬ 
sonally appearing, as above suggested, are 
assumed to know everything that takes place, 
while a nonresident may be without actual 
knowledge of the proceeding until consider¬ 
able time has elapsed. In the present case, 
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appellant must be considered as one‘per¬ 
sonally appearing, and restricted, therefore, 
to one year after the decree of probate \jsrith- 
in which to file a caveat. (Italics ours.) 

Here, the Act of 1928 was intended to gi\[e to 
property owners notice of the assessments lejvied 
against them when they had no prior knowledge 

i 

thereof. As before pointed out, a condemnation 
jury is authorized under the statute to levy assess¬ 
ments upon any property in the District of ! Co¬ 
lumbia which it may find benefited by the proposed 
improvement. Frequently assessments are levied 
upon property which the owners thereof thinkj are 
not benefited and therefore they fail to appeaj* in 
response to the general notice given under section 
491 (c) of the Code at the commencement of |the 
proceedings. But, here, the appellant anticipated 
an assessment for benefits against him and volun¬ 
tarily appeared in the proceedings. He was there¬ 
fore charged with notice of the return of the tor- 
diet. No further notice to him was necessary, §nd 
he had ample time within the twenty days allowed 
by statute to file his objections and exceptions. 

It may be contended, however, that appellees, by 
not moving to strike the objections and exceptions 
on the ground that they were not filed within tiijie, 
waived the failure of appellant to comply with fhe 
statute. But in the Shannon and Luchs case, sup^a, 
the contention was made by the property owners 
that the District could not object to the filing of 
objections and exceptions after the time named in 


I 
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the statute, since it had failed to take advantage of 
the default by securing an order ratifying and 
confirming the verdict. In denying this contention 
the court said: 

But the limitation here is statutory, and 
relates to proceedings after verdict. Under 
those circumstances the rule is different. 
The objections and exceptions are in the 
nature of a motion for a new trial, and must 
he filed within the time limited. Where an 
action after verdict or verdict and judgment 
is limited by statute or rule of court, the 
principle is the same. As said in the Ban- 
vill e Cane, supra: “Some of these limita¬ 
tions are of a jurisdictional character—such 
as the statute of limitations itself in some 
cases, the provisions for taking appeals, the 
rules regarding motions for new trials and 
in arrest of judgment, and other regulations, 
whether prescribed directly by statute, or by 
rules of court having the force of statutory 
provision, which might readily be cited; and 
when they are of such a character, they are 
a law unto the courts themselves as well as 
to litigants, and may not be disregarded in 
special cases even for assumed hardship— 
although, of course, there are cases where 
parties may be estopped by their own con¬ 
duct or course of action from seeking the 
enforcement even of limitations of a juris¬ 
dictional character. ? ’ 

Of course, a party may expressly consent to the 
taking of action after the time limited by statute or 



rule of court has expired. But mere failur^ to 
object is not equivalent to express consent. 

In the case of Jennings v. Philadelphia, li. & 
W. R. Co., 31 App. D. C. 173, this court, in referring 
to the settlement of a bill of exceptions after |the 
time limited by the rule had expired, said: 

* * * If the bill is presented qnd 

settled after the expiration of the time per¬ 
mitted, it will not be considered. Tally v. 
District of Columbia, 20 App. D. C. 489. 

It seems that a bill of exceptions in 1 an 
ordinary civil case may be settled after |the 
expiration of the time permitted by the rules, 
if the opposing counsel consents thereto, s 

It is contended that the facts recited, in 
the stipulation show such a consent. Wej do 
not concur in this view. When given notice 
of the intention to submit the bill of excep¬ 
tions, the counsel for the appellee appealed. 
The facts do not show that he consentedj to 
the settlement of the bill of exceptions, but 
simply that he made no objection thereto. 
He was not called upon to give his express 
consent, and his failure to state at the time 
that he objected to the settlement of the bill 
because the time therefor had, elapsed Was 
not the equivalent of such an express con¬ 
sent. Nothing less than an express consent, 
evidenced either by stipulation to that effdct, 
or by the certificate of the trial justice that 
he had given his consent, will be sufficient. 
(Italics ours.) 


30 


CONCLUSION 

For the reasons given above, it is respectfully 
submitted that the action of the lower court in rati¬ 
fying and confirming the verdict in this case was 
right and should be affirmed. 
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